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[1] UNITED STATES BOARD OF TAX APPEaSlS 


Second Carey Trust, an Express 
Trust, Petitioner, 


vs. 


Docket No. 93611. 


Commissioner of Internal Rev¬ 
enue, Respondent. 


Docket Entries. 


1938 


May 19 Petition received and filed. Taxpayer notified. 
(Fee paid). 

May 19 Copy of petition served on General Counsel. 

May 19 Request for Circuit hearing in Tulsa orj Okla¬ 
homa City filed by taxpayer. 5/19/38 copy 
served. 

June 24 Motion to transfer to Tulsa, Okla. and tjo con¬ 
solidate Dockets 85171, 2, 3 - 93609, 10, ill, 12, 
13 and 14 for hearing and decision filed by 
General Counsel. 

June 24 Answer filed by General Counsel. 

June 28 Hearing set July 13, 1938 on motion. Answer 
served. 

I 

July 13 Hearing had before Mr. Hill on motion of re¬ 
spondent to consolidate and for circuit calen¬ 
dar. Granted to Tulsa calendar. Consolida¬ 
tion denied without prejudice to renew at| hear¬ 
ing on merits. j 

July 13 Motion for circuit hearing in Tulsa, Okla., 
granted and consolidated denied without j prej¬ 
udice to renew motion at hearing on merits. 

1939 ! 

j 

Mar. 1 Hearing set April 10, 1939 at Tulsa, Okla. 


I 
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Apr. 13 


Apr. 

29 

June 

8 

June 

10 

June 

26 

1940 


Apr. 

9 

May 

8 

May 

8 

May 

9 

May 

10 

May 

27 

May 

27 

May 

27 

July 

10 


Hearing had before Mr. Kearn on merits. Sub¬ 
mitted. Petitioner’s motion filed and held 
C. A. V. (L. N. Poe and R. F. Bippus admitted 
for the purpose of this hearing pending their 
formal admission to practice before the Board). 
Briefs due 6/12/39 - replies 6/27/39. 

Transcript of hearing of April 13, 1939 filed. 

Brief filed by General Counsel. 

Brief filed by taxpayer. 6/12/39 copy served. 

Reply brief filed by taxpayer. 


Findings of fact and opinion rendered, John 
W. Kern, Div. 16. Decision will be entered 
under Rule 50. 

Computation of deficiency filed by General 
Counsel. 

Motion for rehearing, reconsideration and fur¬ 
ther hearing filed by taxpayer. 

Motion for rehearing denied. 

Hearing set 6/5/40 on settlement. 

Notice of appearance of George E. H. Goodner 
as counsel for taxpayer filed. 

Motion for a continuance to July 10, 1940 filed 
by taxpayer. 5/27/40 granted. 

Notice of the withdrawal of E. J. Lundy as 
counsel filed. Granted. 

Hearing had before Mr. Disney on settlement 
under Rule 50. Respondent moves to continue 
one week. Granted. Continued to 7/17/40 for 
hearing on settlement under Rule 50. 
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[2] 1940 
July 10 


July 17 


July 19 
Aug. 19 


1941 
Jan. 3 

J an. 3 
Feb. 8 

Feb. 8 
Mar. 26 
Mar. 26 
Mar. 27 


Order of continuance to the Washington, D. C., 
calendar of 7/17/40 for hearing on settlement 
under Rule 50 entered. 

Hearing had before Mr. Arundell on settlement 
under Rule 50. Respondent’s recomputation 
not contested. Referred to Mr. Kerb for de¬ 
cision. 

i 

Decision entered, Kern, Div. 16. j 

Motion to vacate Board’s report and decision; 
to grant a new trial, to make additional find¬ 
ings, and to allow amendment to the jpetition 
filed by taxpayer. 10/3/40 denied. 


Petition for review by U. S. Court of Appeals 
for the District of Columbia with assignments 
of error filed by taxpayer. Stipulation of 
venue attached. 

Proof of service filed by taxpayer. 

Motion for extension to 4/3/41 to prepare and 
transmit record filed by taxpayer. 

Order enlarging time to April 3, 1941, to pre¬ 
pare and transmit record entered. 

i 

Statement of points filed by taxpayer with proof 
of service thereon. 

I 

Designation of record filed by taxpayer with 
proof of service thereon. 

Agreed statement of evidence filed. 


[3] Petition, for Redetermination 

I 

(Filed May 19, 1938) j 

I 

Comes now the above named petitioner, Second j Carey 

I 

Trust, an express trust, and hereby petitions the United 


i 
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States Board of Tax Appeals for a redetermination of the 
deficiency set forth by the Commissioner of Internal 
Revenue in his notice of deficiency (Symbols IT: E: 7-8; 
RTM-90D), and as a basis of this proceeding, and for 
cause of redetermination, says and alleges: 

1. The petitioner is a fiduciary, with its office at 905 
Kennedy Building, Tulsa, Oklahoma. 

2. The notice of deficiency, a copy of which is attached 
hereto, was mailed to the petitioner on February 23, 1938, 
as petitioner believes. 

[4] 3. The taxes in controversy are income and excess 
profits taxes for the calendar year ending December 31, 
1934, in the amount of $11,536.15 income tax, and $4,194.96, 
excess profits tax, a total of $15,731.11. 

4. The determination of tax, as set forth in the notice 
of deficiency, is based upon the following errors: 

(a) The taxes have been computed on the erroneous 
classification of the petitioner as an association, whereas, 
the petitioner is not an association within the meaning 
of the Revenue Act, but is an express trust, the pur¬ 
pose, powers, duties, operation and form of which con¬ 
stitute the petitioner a trust and not an association. 

(b) In the alternative, if it is held that the peti¬ 
tioner is so taxable as an association, then the computa- 
tation of taxable net income so made by the respondent 
and set up in respondent’s deficiency is erroneous, for 
the reason that such computation is based on accounts 
as recorded by a fiduciary in accounting for net cash 
receipts from whatever source derived, and which cash 


I 
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! 

receipts do not constitute taxable net income, and which 
do not give effect to taxable net income of an association. 

(c) In setting up the claimed tax liability, as shown 
by the notice of deficiency, the respondent has made no 
allowance for depreciation or depletion. 

(d) The computation of excess profits tax as, made 
by the respondent and as set forth in said deficiency 
is erroneous, since no deduction was made for twelve 
and a half per cent (12 1/2%) of a declared value of 
capital. 

I 

5. The facts upon which the petitioner relies as aj basis 
of this proceeding are as follows: 

[5] (a) The petitioner is a trust, organized on Janu¬ 
ary 19, 1934, by a Declaration of Trust signed by the 
then legal owners of a contract giving the right fo re¬ 
ceive and become the owners of certain oil properties 
and oil reserves, by which declaration of trust the 'own¬ 
ers thereof declared that they held the same in [trust 
for the beneficiaries of said trust, under said declara¬ 
tion so made. 

(b) The beneficiaries of the trust are not the! vol¬ 
untary planners or creators of the trust, and it was not 
formed by them, nor did the beneficiaries furnish! any 
capital for use and investment except the purchase by 
each beneficiary of a designated fractional portion of the 
receipts to be derived from the property held byj the 
trustees of petitioner in trust for them. The bene¬ 
ficiaries had no control over the property or the receipts 
therefrom, and the purchase of a certificate in the trust 
by one person had no relation whatever to a purchase 
by another, and there was and is no association of ben¬ 
eficiaries inter sese either in respect to the formation 


i 

i 
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of the trust, its operation, its management, its termina¬ 
tion, or its activities. 

(c) The trustees of the trust have no power as such 
trustees, and they do not, as such, engage in any busi¬ 
ness for the investment of any money paid by the bene¬ 
ficiaries in any business activity, and transact no busi¬ 
ness in relation to the property held by the trustees in 
trust, except to collect receipts and to make disburse¬ 
ments incident to the ownership of the properties and 
to distribute the remainder to the beneficiaries. 

(d) The trustees of the trust have no authority to 
sell the properties, or any part thereof, for the purpose 
of reinvesting the proceeds in another property or other 
properties, and likewise they have no authority to sell 
the properties, or any part thereof, for the purpose of 
making a profit by said sale, and said trustees have no 
right or authority of exchange, barter or sale with ref¬ 
erence either to the property or the receipts of the trust. 

[6] (e) The trustees have not at any time attempted 
to exercise any power of sale, barter, exchange or invest¬ 
ment with reference to the properties held by them 
in trust, nor have they at any time attempted to invest 
receipts or moneys paid by the beneficiaries in any 
profit-making venture, or to conduct any business other 
than the receipt of moneys derived from and arising 
out of the properties and the payment of incidental ex¬ 
penses and the transaction of business incidental only 
to the procurement of the receipts from the property 
and the disbursement and distribution thereof, in ac¬ 
cordance with the trust agreement. 

(f) The property of the trust consists of reserves of 
oil and gas in the ground and the lifting of said oil 
from the ground, and the sale thereof constitutes a par- 
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tial liquidation of the trust properties, and the purpose 
and intent of said trust is to liquidate the properties of 
the trust by the continuous lifting of the oil from the 
ground until the reserves therein are exhausted. 

(g) The trustees are required to distribute monthly, 
and do distribute monthly, the entire net cash receipts 
from the property (except such part as is necessary for 
the payment of incidental expenses), and each distribu¬ 
tion is partially a distribution of capital and a partial 
liquidation of the properties held in trust. 

(h) The accounts of the trust as recorded by the 
trustees, are for the purpose only of establishirig the 
fiduciary responsibility for the funds collected anjd dis¬ 
tributed to the beneficiaries, and were not recorded in 
a manner which would effect a determination of taxable 
net income or excess profits which would involve the 
consideration of the optional capitalization or deduction 
of development expenses with the provision for deple¬ 
tion and depreciation as allowed by income tax .regu¬ 
lations. 

[7] (i) The petitioner, as such trust, was not required 
to file capital stock returns and declare a value | upon 
its capital, and in the event the petitioner is classified 
as an association, it still has and claims the right to 
file a declared value on its capital. 

(j) The corpus of the trust estate can not be in¬ 
creased during the life of the trust estate, but is di¬ 
minished daily by the partial liquidation of its oil re¬ 
serves from the leaseholds from which the oil is taken, 
and which leaseholds and oil reserves are the only fcxed 
assets which the trust can have at any time duripg its 
existence. 
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WHEREFORE, the petitioner prays that this Board may 
hear this petition for redetermination, and that upon said 
hearing the deficiency asserted be denied; that the peti¬ 
tioner be classified as a strict trust and not an association, 
and that such income as the trust had for the taxable year 
in controversy be held as taxable to its beneficiaries, and 
that the petitioner have such other relief as the Board 
may deem just and equitable in the premises. 

(Signed) E. J. Lundy 
E. J. Lundy, 

P. O. Box 948, 

Tulsa, Oklahoma, 

Counsel for Petitioner. 

DATED, May 12, 1938. 

[8] STATE OF OKLAHOMA 
COUNTY OF TULSA—SS. 

W. E. Brown, being duly sworn, says that he is one of 
the trustees of SECOND CAREY TRUST, the petitioner 
above named; that he is duly authorized to verify the 
foregoing petition; that he has read the foregoing petition 
and is familiar with the statements contained therein, and 
that the facts therein stated are true, except as to those 
facts stated to be upon information and belief, and as to 
those he believes them to be true. 

W. E. Brown (Signed) 

Subscribed and sworn to before me this 17th day of 
May, 1938. 

(Signed) W. H. Van Horn 

(Seal) Notary Public 

My Commission Expires: Nov 25 1940 
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[9] TREASURY DEPARTMENT 

j 

Washington Feb 23 1938 

Second Carey Trust, 

* j 

905 Kennedy Building, j 

Tulsa, Oklahoma. 

Sirs: j 

| 

You are advised that the determination of your in¬ 
come tax liability for the taxable year(s) ended Decem¬ 
ber 31, 1934, discloses a deficiency of $11,536.15, arid that 
the determination of your excess-profits tax liability for 
the year(s) mentioned discloses a deficiency of $4^194.96 
as shown in the statement attached. 

In accordance with section 272(a) of the Revenue Act 
of 1934, notice is hereby given of the deficienciesj men¬ 
tioned. Within ninety days (not counting Sunday or a 
legal holiday in the District of Columbia as the ninetieth 
day) from the date of the mailing of this letter, you may 
file a petition with the United States Board of Tax Appeals 
for a redetermination of the deficiencies above stated. 

Should you not desire to file a petition, you are re¬ 
quested to execute the enclosed form and forward it jto the 
Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT: Cl: P-7. The signing and filing 
of this form will expedite the closing of your return (s) 

i 

by permitting an early assessment of the deficiencies, and 
will prevent the accumulation of interest, since the in- 

i 


i 

i 


i 
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terest period terminates thirty days after filing the form, 
or on the date assessment is made, whichever is earlier. 

Respectfully, 

Guy T. Helvering, 
Commissioner, 
by Chas. T. Russell, 

Deputy Commissioner. 

Enclosures: 

Statement 
Form 870 

[10] STATEMENT 

IT: E: 7-8 

RTM-90D 

Second Carey Trust, 

905 Kennedy Building, 

Tulsa, Oklahoma. 

Tax Liability for Taxable Year Ended 

December 31, 1934 

Liability Assessed Deficiency 

Income Tax $11,536.15 None $11,536.15 

Excess-Profits Tax $ 4,194.96 None $ 4,194.96 

In making this determination of your income and ex¬ 
cess-profits tax liability, careful consideration has been 
given to the internal revenue agent’s report dated August 
1, 1936, and to your protest executed December 14, 1937. 

Your return for the taxable year ended December 31, 
1934, was filed on form 1040 on the basis that you are a 
trust. You are held, however, to be an association taxable 
as a corporation. This issue is before the United States 



Board of Tax Appeals in the cases of three other taxpayers 
related to you, Dockets #85171, #85172 and #851j73. 

i 

A copy of this letter and statement has been mailed to 
your representatives, Long, St. Lewis & Nyce, 1266 Na- 

I 

tional Press Building, Washington, D. C., in accordance 
with the authority contained in the power of attorney 
executed by you and on file with the Bureau. 


Adjustments to Net Income 
1934 

Net loss as disclosed by 
return, form 1040 

Unallowable deductions and 
additional income: 

(a) “Distributions to 

unit holders” $55,986.00 

(b) “Depletion and 

depreciation” 35,466.05 

(c) Oil and gas sales 2,017.70 

Total 

[ 11 ] 

Brought forward 

Nontaxable income and 
additional deduction: 

(d) Gross production tax 


($7,552.79) 

i 


93|469.75 

$85^916.96 

| 

I 

$85j916.96 

i 

j 

j 

2,pi7.70 

- 1 - 

$83,899.26 


Net income adjusted 
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Explanation of Adjustments 

(a) Inasmuch as you are held to be an association tax¬ 
able as a corporation, “Distributions to unit holders” are 
treated as dividends paid, and as such are unallowable de¬ 
ductions from gross income. 

(b) “Depletion and depreciation,” $35,466.05, is dis¬ 
allowed in the absence of evidence to substantiate the 
deduction. 

(c) Sales of oil and gas in the amount of gross produc¬ 
tion taxes, $2,017.70, were omitted from return. This 
amount is added to sales and allowed as a deduction on 
account of taxes. 

(d) See item (c) above. 

Computation of Tax 


1934 

Net income adjusted $83,899.26 

Income tax at 13-3/4% $11,536.15 

Corrected income tax liability $11,536.15 

Income Tax assessed: 

Original, account #652394 None 

Deficiency of income tax $11,536.15 

[ 12 ] 

Net income for excess-profits 
tax computation $83,899.26 

‘Excess-profits tax at 5% 

excess-profits tax assessed 4,194.96 

Deficiency of excess-profits tax $4,194.96 


*No capital stock tax return was filed so 5 percent 
excess-profits tax computed on entire net income. 
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[13] Answer 

(Filed June 24, 1938) 

Now Comes the Commissioner of Internal Revenue, by 
his attorney, J. P. Wenchel, Chief Counsel, Bureau of 
Internal Revenue, and for answer to the petition jhereto- 
fore filed in this proceeding, admits and denies | as fol¬ 
lows: 

1 and 2. Admits the allegations contained iii para¬ 
graphs 1 and 2. 

3. Admits that the taxes in controversy are income and 
excess profits taxes for the calendar year ending De¬ 
cember 31, 1934. Denies the remaining allegations con¬ 
tained in paragraph 3. 

4- (a) to (d), inclusive. Denies that the respondent 
erred as alleged in subparagraphs (a) to (d), inclusive, of 
paragraph 4. 

5- (a) to (j), inclusive. Denies each and every mate¬ 
rial allegation of fact contained in subparagraphs (a) 
to (j), inclusive, of paragraph 5. 

[14] Denies generally and specifically each and every al¬ 
legation contained in the petition not hereinabove ex¬ 
pressly admitted, qualified or denied. 

WHEREFORE, it is prayed that the petition be denied 
and that the determination of the respondent be in all 
respects approved. 

(Signed) J. P. Wenchel, 

GWK 

J. P. Wenchel, 

Chief Counsel, Bureau of 
Internal Revenue 

Of Counsel: 

J. E. Marshall, 

W. Frank Gibbs, j 

L. W. Creason, j 

! 

Special Attorneys, Bureau of 
Internal Revenue 


i 
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[15] Motion 

(Filed at Hearing, April 13, 1939.) 

Comes now the Petitioner, and moves the United States 
Board of Tax Appeals as follows: 

1. That the United States Board of Tax Appeals de¬ 
termine, hold, decide and adjudge, that the petitioner is 
not an “association” within the meaning of the Revenue 
Acts of the United States applicable to the year herein in 
controversy, but that it is a trust, and is taxable for in¬ 
come tax purposes as a trust and not as an association. 

2. In the alternative, if the Board should refuse the 
motion above made and should decide that the petitioner 
is an “association” within the meaning of the applicable 
Revenue Acts and taxable as an association, that never¬ 
theless, the Board find, hold, decide and adjudge that the 
Commissioner’s determination of the amount of tax due 
is an arbitrary and excessive determination; that it was 
arbitrarily made without any rational factual basis; that 
the determination is erroneous, and ignores positive pro¬ 
visions of the Act of Congress with respect to income tax 
and excess profits tax. 

3. In the alternative, if the Board should hold that 
the petitioner is an “association” within the meaning of 
the Revenue Act, that the determination of the Commis¬ 
sioner having been found to be arbitrary, excessive, er¬ 
roneous, and without rational factual basis, and having 
ignored the provisions of the statute, that a further hear¬ 
ing be had to determine the correct amount of the tax, 
on such competent testimony as may be offered in respect 
thereto. 

(s) E. J. Lundy, 

Tulsa, Oklahoma 
Attorney for Petitioner. 


: 

i 


[16] UNITED STATES BOARD OF TAX APPEALS 


i 

I 

Second Carey Trust, an Express Trust, Petitioner, vi Com¬ 
missioner of Internal Revenue, Respondent.! 

Docket No. 93611. Promulgated April 9, 194(^. 

1. Held, under the facts in the record, petitioner, 
an Oklahoma express trust, is an association taxable 
as a corporation, Morrissey v. Commissioner, 296 U. 

S. 344. | 

I 

2. Held, under the facts in the record petitioner is 
entitled to depletion computed under section 114! (b) 
(3) of the Revenue Act of 1934. Respondent’s deter¬ 
mination as to depreciation affirmed. 

| 

3. Where petitioner did not file a capital stockj tax 
return for the year 1934, but was assessed and jpaid 
tax on a capital stock of $500,000, held, $500,000 is! the 
“adjusted declared value” of its capital stock for!the 
purposes of the excess profits tax. 

E. J. Lundy, Esq. for the petitioner. 

Frank B. Schlosser, Esq., for the respondent. 

This appeal is from a determination by respondent of 
deficiencies in petitioner’s income and excess profits taxes 
for the calendar year 1934 in the respective amounts of 
$11,536.15 and $4,194.96. The petitioner alleges that the 
respondent erred in determining that it is an association 
taxable as a corporation, or, in the alternative, that if it 
is taxable as an association respondent erred (a) in;com¬ 
puting petitioner’s net income, (b) in failing to make any 
allowance for depreciation or depletion, and (c) in failing 

i 

I 

I 

| 

i 


! 

i 
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to allow a deduction of 12 1/2 percent of a declared capital 
value in computing excess profits tax. 

The case is submitted upon oral testimony and docu¬ 
mentary evidence. 


Findings of Fact. 

Petitioner is an express trust, created by a declaration 
of trust dated January 19, 1934. Its principal office is at 
Tulsa, Oklahoma. 

According to the trust instrument W. E. Brown, A. J. 
Diffie, and H. I. Shanks, having acquired by assignment 
from the Southwest Co., an express trust, certain con¬ 
tracts covering an undivided one-eighth of the seven- 
eighths working interest in certain oil and gas leases 
known as the Westgate-Carey lease, located in Oklahoma 
City, Oklahoma, created petitioner, an express trust, un¬ 
der the laws of Oklahoma, to hold such interest and to 
"‘carry on and conduct the business” relative thereto, and 
declared themselves trustees of petitioner. Petitioner 
paid the Southwest Co. approximately $400,000 for the 
property. The Southwest Co. had, on January 5, and Jan¬ 
uary 16, 1934, entered into agreements with certain oil 
companies to purchase the oil and gas working interest 
covered by these contracts. The declaration of trust also 
included interests in four other leases which were non- 
[17] producing. There was no development under them 
and after the payment of some rentals they were allowed 
to expire. 

At the date of acquisition by petitioner there were five 
producing wells on the Westgate-Carey lease which were 


i 


i 

i 

i 
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I 

being operated by the Westgate Oil Co. Additional wells 
were drilled on the property in 1934. j 

The oil produced was sold to pipe line purchasing com¬ 
panies on the premises and petitioner became entitled to 
its proportionate share of the proceeds. 

I 

Petitioner became obligated, by reason of its ownership 
of a working interest in the lease, to pay to the Westgate 
Oil Co. its proportion of the expenses of operating };he oil 
wells on the lease and the cost of the new development. 
The Westgate Oil Co., representing a majority interest, 
operated the oil wells on the property. Petitioner had a 
representative checking each bill as it came in and, could 
object to it if it was not satisfactory and go into cojirt, if 
necessary, to establish its claim. 

Petitioner obtained the funds with which to purchase 
its properties from the sale of units of beneficial interest 
of a par value of $100 each. There were 5,000 authorized 
units, which were sold for a total consideration of $500,- 
000. The cost of marketing these units was 20 percent, 
and the net amount realized from the sale was $400,000. 
Registration was obtained with the Securities and! Ex¬ 
change Commission. 

i 

i 

Each purchaser received a “Certificate of Interest in 
‘Second Carey Trust’ ” upon which was shown the jpur- 
chaser’s name and the number of beneficial units owned 
by him. The certificate was nonassessable and provided, 
among other things, that: j 

On or before the 25th day of each month,' the 
holder hereof shall be entitled to receive said holder’s 
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pro rata share of the distributable money received 
during the preceding month and then available for 
distribution, subject to the retention and disburse¬ 
ment by the Trustees of the expenses, accumulations, 
fees and emoluments, as set forth in the above men¬ 
tioned Declaration of Trust, and subject to the rights 
of the Trustees to reserve income for future distri¬ 
bution as set forth in said Declaration of Trust. 

This Certificate shall be the only evidence of the 
ownership of the above units, and is transferable only 
on the books of “Second Carey Trust” by the owner 
in person, or by duly authorized attorney, upon sur¬ 
render of this Certificate, properly endorsed, and no 
owner of this Certificate, except as provided in said 
Declaration of Trust, shall have any authority, power 
or right whatsoever, to transact any business for or 
on behalf of “Second Carey Trust,” or the Trustees 
thereof, in connection with said property, and shall 
have no right to demand a participation or division 
of the property, or any part thereof, and shall have no 
interest in the specific property belonging to “Second 
Carey Trust,” or in any part thereof, except the rights 
to receive the income and distributable funds arising 
therefrom as set forth herein, and as set forth in the 
said Declaration of Trust. 

[18] The owner of this Certificate shall not be person¬ 
ally liable for any debts, covenants, contracts or torts 
of “Second Carey Trust,” or of the Trustees thereof. 

The declaration of trust (which is included herein by 
reference) provided, among other things: 

Third. 

The Trustees, in their collective capacity, shall 
be designated as “Second Carey Trust,” and under 
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that name shall conduct all business and execute all 
instruments in writing in the performance of their 
trust. They shall elect one of the members as ‘'Presi¬ 
dent,” one as “Vice-President,” and one as “Secre¬ 
tary-Treasurer,” and shall designate one of said 
officers so elected as the “Chief Executive Officer” 
of said trust, and shall designate one as the ‘‘Chief 
Financial Officer” of said Trust. All contracts, cer¬ 
tificates of interest, conveyances, quit claims and 
assignments of the title to any property shall be ex¬ 
ecuted by signing the name “Second Carey Thrust”, 

By_President, Attest:__.1_, 

Secretary, and all conveyances, instruments of assign¬ 
ment and transfers may be executed to and ih the 
name of “Second Carey Trust” and the said trustees 
shall have power to adopt a seal and use the seal of 
said trust in executing such instruments. 

Fourth. 

| 

That all property, contracts, choses in action and 
oil and gas mining leases above described (except the 
fees, income, expenses, accumulations and emolu¬ 
ments accruing to the trustees as hereinafter set f>ut), 
shall constitute a separate trust to be held, jcept, 
managed and disposed of according to the terms of 
this declaration of trust, duly executed, acknowledged 
and recorded by the trustees hereof, for the use and 
benefit of the unit holders or certificate holders, as 
shown by the books of the trustees. 

I 

Fifth. 

The capital of “Second Carey Trust” shall bd the 
interest in said contracts, the properties and th^ oil 
and gas mining leases and interests therein, as here- 


i 

i 

I 


I 
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inabove described, and any and all rights thereunder, 
and any and all properties conveyed to said trustees 
or vested in them [sic] under and by virtue of the as¬ 
signment of said contracts, save and except the ac¬ 
cumulated net income from the proportionate part of 
the property represented by unsold units; the said 
proportionate part of the net income derived from the 
property until units are sold belonging to the trustees 
and being reserved herefrom. * * * 

Sixth. 

This trust shall continue for a period of twenty 
(20) years from the date hereof, unless terminated 
sooner in the manner hereinafter set forth. If, at 
the expiration of said twenty year period this trust 
has not been wound up or liquidated, then the trustee 
shall immediately proceed to liquidate and wind up 
the affairs of said trust, and shall distribute to the 
unit owners, after all proper liquidation and other 
expenses and claims have been paid, the property or 
the proceeds therefrom. In thus liquidating and 
winding up said trust and its property, the trustees 
shall have the absolute right to sell or dispose of the 
whole or any part of said property, either at public or 
private sale, without consulting or procuring the con¬ 
sent of the unit owners or any of them, the same as 
though the property was the individual property of 
the trustees, and anyone purchasing any part of said 
[19] property shall not be required, in any way whatever, 
to inquire either as to the right or authority of the 
trustees to make the sale or to inquire as to the man¬ 
ner in which the trustees intend to handle, distribute 
or dispose of the proceeds. Before a unit owner shall 
be entitled to receive his or her proportionate part of 
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the proceeds upon liquidation, said owner stall be 
required to surrender certificates for the units rep¬ 
resenting his or her participation. 

I 

Seventh. 

• 

The trustees shall have full and exclusive! power 
and authority to demand, sue for, claim and Receive 
any and all royalties, rents, bonuses, oil rujis, gas 
rims, oil, gas, income, dividends and payments due 
from the property heretofore described, or from any 
other property hereafter conveyed to the “Second 
Carey Trust”, and the trustees shall have likewise 
full and exclusive power and authority to hold, 
handle, operate and manage the property, and jto dis¬ 
tribute the income and proceeds therefrom, as jherein 
provided. 

Eighth. 

! 

The trustees may sell or convey all or any part 
of the trust property upon receiving in advance, the 
written consent of such sale or conveyance bf the 
owners of two-thirds (2/3) in amount of the units 
in this trust. 

Ninth. ! 

The trustees may liquidate and wind up| such 
trust and all of its property in such manner and at 
such times prior to the expiration of the twenty] (20) 
year period as the owners of two-thirds (2/3) in 
amount of the units in this trust may in writing di¬ 
rect. 

* 4> * * * * * i 

i 


l 

l 

i 
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Eleventh. 

The trustees, their successors and assigns, shall 
have the right to receive and deduct from the gross 
receipts all of their actual expenses incurred or ac¬ 
crued in operating the property, if operation be neces¬ 
sary, or in attending conferences with the operator, 
and the trustees shall have the power and right to 
bind the trust estate herein conveyed for all necessary 
or needful expenses, including court costs, account¬ 
ant’s fees, witness fees and attorney’s fees covering 
litigation, or necessary legal advice involving the 
trust property, or any other necessary or needful ex¬ 
penses or services, and to pay therefor out of said re¬ 
ceipts, or to reimburse themselves therefor. 

The said trustees, if they deem it necessary or to 
the advantage of said trust or to the beneficiaries 
thereof, may advance moneys to said trust for the use 
of said trust or of the beneficiaries hereunder, from 
time to time, and shall be reimbursed therefor out of 
any income from the properties of said trust. 

* * * * * * * 

Thirteenth. 

The ownership of units of beneficial interest by 
any person or persons shall not create any partnership 
between the trustees and such person or persons, nor 
between or among the unit holders, nor shall the 
trustees have the right or authority to create a part¬ 
nership between themselves and any other person, 
firm or corporation with reference to the trust estate, 
but they shall at all times have the sole and exclusive 
[20] right to manage the business of the trust estate and 
no unit owner shall ever have the right as such to 
interfere with the trustees’ management or control 
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of the trust estate nor shall any person emplojyed by 
the trustees ever have the right to bind or obligate 
the trustees in any transaction except with the full 
knowledge or consent of the trustees, and ino in¬ 
debtedness or obligation of any kind whatsoever shall 
ever be an obligation of the trust estate, unless same 
is contracted in the manner set forth in this trust con¬ 
veyance, and by and with the full knowledge and 
consent of the trustees, nor shall the unit owners or 
any of them ever have the right to require or compel 
by court action or otherwise the partition or distri¬ 
bution of the assets or properties of the trust ! estate 
prior to the termination of the period for whiqh this 
trust was created, but they may consent thereto jin the 
manner set forth hereinabove. j 

i 

Fourteenth. 

! 

The death, insolvency or bankruptcy of any unit 
owner or the transfer of his interest by sale, gift, de¬ 
vise, descent or otherwise during the continuance of 
this trust shall not operate as a dissolution or termi¬ 
nation of the trust, nor shall it have any effect whatso¬ 
ever on the trust estate, nor shall any of said events 
entitle the heirs, assigns or representatives to any ac¬ 
counting or to take any action in court against the 
trustees or the property of the trust estate or busi¬ 
ness, but such heirs, assigns and representatives Ishall 
succeed only to the rights of the former unit owner in 
the same manner as if their ownership was one of 
purchase hereunder. This trust shall continue in full 
force and effect, notwithstanding the death of any 
one or more unit owners. 

I 

I 

i 

i 

i 

I 

i 
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Paragraph fifteen provides that neither the unit owners 
nor the trustees shall be held liable for the debts and 
obligations of the trust. 

Paragraph nineteen provides that the trust may be 
modified or amended by the trustees acting with the writ¬ 
ten consent of two-thirds of the trust holders. 

Paragraph twenty provides that all acts of the trustees 
shall be done in the name of the “Second Carey Trust.” 

Paragraph twenty-one provides for the selection of suc¬ 
cessors to the trustees. 

Paragraph twenty-three provides that the trustees shall 
hold the property as if they were the exclusive owners 
thereof and have the power to employ servants, agents, 
and employees to perform the duties necessary in the 
operation and management of the property. 

The working interest in the Westgate-Carey lease ac¬ 
quired by petitioner included an interest in the physical 
properties on the lease, and that purchased for subsequent 
development. 

The trust never purchased any property other than that 
described in the declaration of trust. No additional prop¬ 
erty was ever conveyed to it and no part of its prop¬ 
erty was sold by it. 

The trust did not set up on its books any capital or 
surplus accounts. Distributions to beneficiaries were made 
from the net receipts from the sale of oil and gas. 

[21] For the calendar year 1934 petitioner filed an in¬ 
come tax return as a trust on form 1040 showing a net 
loss of $7,552.79. Among the deductions from gross in- 
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come claimed were "‘Distributions to unit holders $55,- 
986.00” and “depletion and depreciation $35,466.05.” Pe¬ 
titioner did not file with its return information Clata on 

i 

form O in support of the claimed deduction for depletion 
and depreciation, as required by the Commissioner’s reg¬ 
ulations. 

i 

In 1936 a revenue agent made an examinotion of pe¬ 
titioner’s books and records for the year 1934 and sub¬ 
mitted a report which formed the basis for the determina¬ 
tion of the deficiency here in question. Following the 
recommendation in this report the respondent held pe¬ 
titioner to be an association taxable as a corporation and 
disallowed the claimed deduction of $55,986 as distribu¬ 
tions to unit holders on the ground that they constituted 
dividends. He also disallowed the claimed deduction of 
of $35,466.05 for depletion and depreciation in the absence 
of form O to substantiate the deduction, although the re¬ 
port of the revenue agent stated that in accordance with 

I 

his request the form O data had been compiled and was 

I 

“available for inspection” in the taxpayer’s office bqt that 
“upon advice of counsel, the trustees declined to file it, 
believing that to do so would, in effect, act as an Admis¬ 
sion that the trust is a taxable entity.” The report also 
stated that “Examiner could obtain information! from 
taxpayer’s files from which cost depletion depreciation 
and allowable depletion could be computed, as taxpayer 
will make all information available.” 

| 

Petitioner did not file a capital stock tax return for the 
period ended June 30, 1934, nor has it made a declaration 
of the value of its capital for capital stock tax purposes. 


j 
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Subsequently, a capital stock tax for the year 1934, based on 
a valuation of $500,000, and additional tax of 25 per cent, 
was assessed October 1, 1937, and paid by petitioner Feb¬ 
ruary 14, 1938. 

In computing the deficiency here in question the re¬ 
spondent followed the recommendation of the revenue 
agent and computed the excess profits tax on the entire 
adjusted net income without the deduction of 121/2 
percent or any other amount from capital stock value. 
The deficiency notice herein was dated February 23, 1938. 

Opinion. 

Kern: It is necessary to first consider the question of 
whether petitioner was, during the taxable year before us, 
an association taxable as a corporation, within the meaning 
of section 801 (a) (2) of the Revenue Act of 1934, as de¬ 
termined by the respondent. 

Petitioner contends that it is not so taxable for the reason 
that during the year 1934 it was not engaged in carrying on 
a business for profit, but was a liquidating trust, and its 
[22] entire activities were in pursuance of its purpose of 
liquidation. It contends in the alternative that if found 
to be an association taxable as a corporation it is entitled: 
(a) to depletion and depreciation, and (b) to a deduction 
of 12 1/2 percent of the value of its capital in determining 
its excess profits tax liability. 

The respondent contends that the petitioner was created 
solely for the purpose of operating, and did operate, a 
business in a manner so similar to the form commonly 
used by corporations that it must be taxed as a corporation 
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within the rationale of the decisions of the Supreme 
Court in Morrissey v. Commissioner, 296 U. $. 344; 
Helvering v. Combs, 296 U. S. 365, and relatedj cases. 

Petitioner’s contention that it is a liquidating tjrust is 
based on the premise that its income for the taxable year 
was from the sale of oil and gas and constitute^ a pro 
tanto liquidation of its “sole assets.” Petitioner’s! assets 
consisted in an interest in oil and gas leases and th£ same 
interest in the machinery and equipment necessary! to ex¬ 
plore and operate these leases. The trust was created for 
a period of 20 years and provided for liquidation and jsale of 
assets at the end of that period unless terminated and 
liquidated sooner as therein provided. Obviously, it 
presupposed not only the operation of the producing wells 
then in existence but further exploration, drilling, and 
operation of new wells. The mere fact that its income was 
from the sale of oil and gas does not make it a liquidating 
trust or prevent its classification as an association fbr tax 

i 

purposes, Helvering v. Combs, supra. The same reasoning 
might be applied to any corporation receiving ipcome 
from a wasting asset. 

Nor is the fact that the actual operation of the property 
was conducted by the Westgate Oil Co. determinative of 
the question before us. Petitioner not only owned an 
undivided interest in the oil property but the same interest 
in the machinery and equipment required for operation, 
and it paid its proportionate share of the cost of operation. 
Obviously to the extent of such undivided interest, the 
Westgate Oil Co. operated the property for petitioner. 
Cf. Helvering v. Combs, supra. The trustees were au- 
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thorized to sell beneficial interests which were registered 
with the Securities and Exchange Commission; to use the 
proceeds therefrom to pay for the trust property; to take 
title to all property and property rights so acquired or 
thereafter coming into the trust; to hold such property 
the same as the sole and exclusive owners thereof and 
to convey good title to any property sold; to pay trust 
debts; to hold as their own any unsold beneficial interests; 
to operate the property and to employ agents and em¬ 
ployees necessary in the operation and management of 
the property; to pay all costs incident to the operation and 
development of the working interest and all necessary 
[23] expenses of carrying on the business of the trust; 
to withhold any reserves deemed necessary for future 
expenses and to pay over to the holders of the certificates 
of beneficial interest the remaining net income from the 
property; and to change, alter, or terminate the trust 
with the consent of the owners of two-thirds of the bene¬ 
ficial units of the trust. 

The trustees, collectively, were charged with the con¬ 
duct of all business and the execution of all instruments 
in writing in the name of the trust and they could adopt a 
seal. The trust instrument provided that they should 
elect one of their number president, one vice president, 
and one secretary-treasurer, and designate one of the of¬ 
ficers so elected as “Chief Executive Officer.” The trustees 
had no individual liability except for willful miscon¬ 
duct. 

The beneficial unit shares had a fixed par value. The 
holders of beneficial units were not personally liable for 
the acts of the trustees or the obligations of the trust. 
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They owned no property of the trust and their rights as 
unit holders were limited to the receipt of a pro rata 
share of the net income of the proceeds from thq sale of 
the assets on liquidation. Their certificates of beneficial 
interest, which were the sole evidence of their interest, 
were transferable on the books of the trust in person or 
by attorney when properly endorsed. 

The trust provided a medium of centralized management 
of the enterprise and the sale and transfer of beneficial 
units did not affect its continuity. Under the terms of 
the trust the parties secured the advantage of perpetuation 

j 

of trustees, limitation of liability, centralized control, 

and the united capital of a large group for the purposes 

I 

of the enterprise—advantages usually incident toj a cor- 

i 

porate organization—and avoided the responsibilities of 
a partnership. j 

We hold the petitioner is an association taxable as a 
corporation. Morrissey v. Commissioner, supra; Helver¬ 
ing v. Combs, supra; Helvering v. Coleman-Gilbert 
Associates, 296 U. S. 369. 

We come then to consider petitioner’s alternative con¬ 
tentions. 

In computing the deficiency in question the respondent 
refused to allow any deduction for depreciation or Reple¬ 
tion for the reason that petitioner had failed to file a! state¬ 
ment, designated as “Form 0’\ containing certain in¬ 
formation from which depreciation and depletion may be 
computed, as required by article 23 (m) 12 of Regulations 
86. Did this result in an erroneous determination of 
petitioner’s tax liability? 
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The determination of the respondent is prima facie cor¬ 
rect and the burden is on the petitioner who alleges error 
to show by competent evidence that it is erroneous. At 
the hearing in this case the petitioner, who it appears was 
in possession of the necessary facts, introduced no evi¬ 
dence to show that it is entitled to depreciation or allow- 
[24] able depletion based on cost and there are no facts 
in the record upon which either depreciation or cost de¬ 
pletion can be computed. We are, therefore, unable to 
determine that petitioner is entitled to any depreciation or 
that allowable depletion based on cost is greater than de¬ 
pletion computed on the basis of 27 1/2 percent of the 
gross income from the property in accordance with sec¬ 
tion 114 (b) (3) of the Revenue Act of 1934. 

At the close of the hearing, petitioner filed a motion 
asking that, if the Board should hold petitioner to be an 
association taxable as a corporation, then a further hear¬ 
ing be had to determine the correct amount of the tax. It 
was a motion asking for a further hearing at some future 
date contingent upon our decision of one of the several is- 
ues then before us contrary to petitioner's contention. 
This motion was made after both parties announced at the 
hearing that they rested. To grant the motion under the 
facts and circumstances of this case would be tantamount 
to permitting the issues to be tried piecemeal after they 
were submitted as a whole. This we will not do. The 
necessary data was in the possession of petitioner at the 
time of the hearing, and we see no good reason why it 
should not have been introduced in evidence at that time 
in support of petitioner’s alternative allegations of error. 
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Obviously, it could not have prejudiced petitioners posi¬ 
tion on the primary issue in the case. A petitioner! before 

j 

this Board may make alternative allegations of errlor, but 
it may not at the hearing withhold evidence material to 
those allegations and, after the primary issues haye been 
decided against it, reopen the case on motion t<^ intro¬ 
duce such evidence. The motion to reopen the c£tse for 
the purpose of submitting additional evidence is therefore 
denied. 

Since petitioner has not furnished us with figures as 
to value or costs, we can not hold that the respondent 
erred in his determination as to depreciation or in his 
determination that petitioner is not entitled to depletion 
based upon cost. However, it does appear from thejrecord 
that the income here in question was from oil aijid gas 
wells, and, since the petitioner has not shown that jallow- 
able depletion based on cost is greater than percentage 
depletion, we hold that petitioner is entitled to depletion 
in the amount of 27 1/2 percent of its gross income from 
the properties as provided under section 114 (b) (3) of 
the Revenue Act of 1934. 

i 

The second alternative issue raised by the pleadings in¬ 
volves the question of whether petitioner is entitled to a 
deduction from net income of 12 1/2 percent of the de¬ 
clared value of its capital stock in computing its Excess 
profits tax. j 

The petitioner did not file a capital stock return for 
1934, but in 1937 a capital stock tax based upon a valua¬ 
tion of $500,000 was assessed against it, together with a 
[25] penalty of 25 percent of the tax. This assessment 
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was paid by the petitioner. Since petitioner did not have 
an income taxable year prior to June 30, 1934, the de¬ 
clared value of its capital stock, as expressed in the as¬ 
sessment, was apparently based on the value of its units 
of beneficial interest at the date of its organization, which 
were sold for $500,000. 

The Revenue Act of 1934 1 imposed a tax upon the ad¬ 
justed declared value of the capital stock of corporations 
and an excess profits tax upon the net income of such 
corporations “as is in excess of 12 1/2 per centum of the 
adjusted declared value of its capital stock * * The 
purpose of the statute is “* * * To allow the taxpayer to 
fix for itself the amount of the taxable base for purposes 
of computation of the capital stock tax, but with the pro¬ 
viso that the amount thus fixed for the first taxable year 
shall be accepted, with only such changes as the statute 
prescribes for the purpose of computing the capital stock 
and excess-profits taxes in later years.” Haggar Co. v. 
Helvering, 308 U. S. 389. Obviously the amount of de¬ 
clared value of capital fixed for the first year, which is 
the year before us, is a matter of practical indifference to 
[26] the Government, since the statute guards against the 
loss of revenue from capital stock taxes through an under¬ 
statement of capital, by a corresponding increase in ex¬ 
cess profits- taxes. 

The capital stock tax and the excess profits tax are in¬ 
terrelated and the statutes must be construed together in 
the light of their purpose. Cf. Haggar Co. v. Helvering , 


Sections 701 and 702 omitted as this point is not in issue. 
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supra. The primary purpose of the excess profits tax was 
to assure a reasonable valuation for capital stock purposes. 

I 

Finance Committee Report No. 558, p. 5 (1), 734 Cong., 
Revenue Act of 1934. The provision in the capital stock 

tax statute that the “declaration of value” for the “first 

| 

year” can not be amended was inserted in order to avoid 
controversy by fixing the value of capital stock for suc¬ 
ceeding years. Finance Committee Report, supra. We held 
in Del Mar Addition, 40 B. T. A. 833, that these pur¬ 
poses were not served where the taxpayer did not file a 

“first return” within the time prescribed by the statute, 

i 

and in a subsequent year filed a late return with the sole 

j 

purpose of reducing its excess profits tax liability. But 
where, as here, the taxpayer has not filed any return for 
the “first year” and the Commissioner from the informa- 

i 

tion available to him has determined and declared aj value 
for the “first year” and has assessed and collected the 

I 

capital stock tax on such declared value, we think the value 
so declared and determined should be considered t|ie de¬ 
clared value for the purposes of the excess profits tax. 
We hold, therefore, that the petitioner is entitled j to an 
adjusted declared value of its capital stock in the ainount 
of $500,000 for the purpose of computing its excess profits 
tax, and direct that the computation be made accordingly. 

There is some evidence to the effect that during the 
taxable year approximately $36,882.84 of income appli¬ 
cable to unsold units was permitted by the trustees jto be 
retained by the trust for distribution to the unit holders. 

j 

The reason for this action does not appear. This arpount 
was included in income by the respondent in determining 
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the deficiency here in question. The petitioner has raised 
no issue as to this in the pleadings. Under the evidence 
before us, we can not disturb this determination. 

Reviewed by the Board. 

Decision will be entered under Rule 50. 

Black dissents from the holding in the majority opinion 
that petitioner is an association taxable as a corporation. 


[27] Motion for Rehearing, Re-Consideration, and Further 

Hearing 

(Filed May 8, 1940) 

Comes now Second Carey Trust, an express trust, the 
Petitioner, and respectfully moves the United States Board 
of Tax Appeals that it re-hear and re-consider the report 
promulgated in the above entitled cause on April 9, 1940, 
and for cause of said motion respectfully represents and 
shows: 

1. That the Board in finding and holding that Peti¬ 
tioner is an association taxable as a corporation, has 
failed to distinguish between the facts herein and the 
facts which formed the bases of the decisions in Mor¬ 
rissey v. Commissioner, 296 U. S. 344; Helvering v. 
Combs , 296 U. S. 365, and Helvering v. Coleman-Gilbert 
Associates, 296 U. S. 369, which are all the cases cited 
in the opinion of the Board of Tax Appeals as author¬ 
ity for the finding that Petitioner is an association, tax¬ 
able as a corporation. 

2. That the Board in basing its opinion upon the 
right and authority of the Trustees “to sell beneficial 
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interests which were registered with the Securities and 
Exchange Commission; to use the proceeds therefrom 
to pay for the trust property; to take title to all property 
[28] and property rights so acquired or thereafter com¬ 
ing into the trusts; to hold such property the $ame as 
the sole and exclusive owners thereof, and to convey 
good title to any property sold; to pay trust debts”; ig¬ 
nores the fact that the said rights so here enumerated 
do not in any manner relate to the doing of business, 
but are mere incidental powers which do not relate to 
any active business or the managing and carrying on 
of a business for profit. 

i 

3. That the Board, in determining that thd Peti¬ 
tioner is taxable as a corporation, fails to obseri/e that 
the operation of the property and the employment of 
agents and employees necessary in the operation and 
management of the property; the payment of costs and 
expenses, and the retention of expenses before paying 
over the remainder to the holders of beneficial interests, 
are only incidental matters to the taking, receiving and 
distributing of the proceeds of specific properties;which 
must by the trustees be held without change, arid that 
such power and authority so herein enumerated, and 
as set forth in the opinion, are such duties, powers and 
authorities as would be necessary to confer upori any 
trustees of any trust, however created, and would be 
merely incidental to the purposes in collecting and con¬ 
serving the property and distributing it in accordance 
with the trust agreement. 

In the alternative, should the Board refuse to Rehear 

i 

and re-consider its opinion as to the taxability of the| Peti¬ 
tioner as a corporation, the Petitioner nevertheless, moves 
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the Board that it re-consider its holding and directions 
with respect to the alternative contentions, and asks that 
upon a rehearing, that the Board reconsider its finding 
with respect to the alternative contentions, and moves 
that it direct a decision to be entered under Rule 50 with 
respect not only to the depletion on the basis of 27-1/2% 
of the gross income, but to be computed on a basis most 
advantageous to the Petitioner, as allowed by the Revenue 
[29] Acts of the United States, particularly the Revenue 
Act of 1934, and that the tax be further computed after 
allowing the Petitioner a reasonable depreciation on the 
physical property owned by it, as allowed by the Revenue 
Act of 1934, and that the computation under Rule 50 be 
made further with respect to adjusted declared value, by 
permitting the Petitioner to fix a reasonable adjusted de¬ 
clared value of its capital stock for the purpose of its ex¬ 
cess profits tax, and in support of this alternative in said 
motion, represents and shows: 

1. That the Revenue Act of 1934 definitely and spe¬ 
cifically provides that in the case of oil and gas wells 
there shall be allowed “a reasonable allowance for de¬ 
preciation and for depreciation of improvements , ac¬ 
cording to the peculiar conditions in each case”, and 
that the provision of the Revenue Act with respect to 
depreciation has the same positiveness as it has with 
respect to depletion, except that depletion may be fixed 
on an arbitrary basis of 27-1/2% of the gross income as 
well as upon a reasonable allowance, while deprecia¬ 
tion has only the one basis, which is a reasonable al¬ 
lowance according to the peculiar conditions in each 
case, which allowance is to be made under rules and 
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regulations to be prescribed by the Commissioner, with 
the approval of the Secretary. 

i 

2. That although the Board of Tax Appeals bases its 
opinion in part upon the finding that the Petitioner 
owned “an interest in oil and gas leases, and th|e same 
interest in the machinery and equipment necessary to 
explore and operate these leases”, and that the Board 
found that Petitioner “not only owned an undivided in¬ 
terest in the oil property, but the same interest in the 
machinery and equipment required for operation, and it 
paid its proportionate share of the cost of operation”, 
it nevertheless has denied to the Petitioner th^ right 
to produce evidence of the amount of depreciation upon 
the machinery and equipment owned by it, and j which, 
ownership is emphasized as a fact bearing uppn the 
taxability of petitioner as a corporation. 

[30] 3. Petitioner further, in support of this alterna¬ 
tive, respectfully says that the refusal of the Board to 
direct that computation be made under Rule 50! as to 
depreciation, as well as depletion, takes no notice of and 
overlooks the procedure laid down by the several courts 
of appeals and of the United States Supreme Court, 
particularly the cases of Underwood v. Commissioner 
of Internal Revenue (C. C. A. 4th Cir.), 56 Fed. 2d 67, 
Taylor v. Commissioner of Internal Revenue (C. C. A. 
2nd Cir.), 70 Fed. 2d 619, Eau Claire Book & Stationery 
Co. v. Commissioner of Internal Revenue (C. Q. A. 
7th Cir.) 65 Fed. 2d 125, Clements v. Commissioner of 
Internal Revenue , (C. C. A. 8th Cir.), 88 Fed. 2d 791, 
793, National Lumber & Tie Co. v. Commissioner of In¬ 
ternal Revenue (C. C. A. _Cir.), 90 Fed. 2d 216, 

Laird v. Cxymmissioner of Internal Revenue (C. C. A- 3rd 
Cir.), 85 Fed. 2d 598, 601, and Helvering v. Taylori, 293 

i 

! 
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U. S. 507, 513-514, in which cases, and in many others, 
the doctrine has been announced that when the finding 
of the Commissioner has been found positively to be 
wrong, that the cause should be sent back for a new 
hearing, although the taxpayer had not proved sufficient 
facts to allow the Board to dispose of it upon the record. 

4. Your petitioner further represents and shows that 
the Board in its report, finds in effect not only that the 
assessment is wrong as to the petitioner, but that it is 
arbitrary and without factual basis, and attention is 
respectfully directed to the finding that the Examiner’s 
report stated that “Examiner could obtain information 
from taxpayer’s files from which cost, depletion, de¬ 
preciation and allowable depletion could be computed, 
as taxpayer will make all information available.” 

WHEREFORE, because of the matters and things set 
forth in this said motion, your Petitioner prays that the 
Board rehear and re-consider its finding that the peti¬ 
tioner is an association taxable as a corporation, and that 
upon a rehearing it find that it is not an association tax¬ 
able as a corporation, but is a liquidating trust, and in the 
alternative, in the event that the Board adheres to its find¬ 
ing, that petitioner is an association taxable as a cor¬ 
poration, that nevertheless, petitioner be allowed to pre- 
[31] sent evidence as to depreciation and depletion upon 
which a correct computation of the tax can be made, or 
that the Board may amend its direction that decision will 
be entered under Rule 50, only as to the matters set forth 
in its report; and direct that decision be entered under 
Rule 50 upon computation as to the proper depletion 
and depreciation; and excess profits tax based upon a 


I 
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proper and reasonable adjusted value; and that the Board( 
make and enter all orders necessary and proper for the 
correct determination by the Board of Petitioner’s tax 
liability, and for the correct computation thereof, j 

E. J. Lundy, 

L. M. Poe, Jr., 

1308 Hunt Building, j 
Tulsa, Oklahoma, 


Rupert F. Bippus, 

10 South La Salle Street, 
Chicago, Illinois, j 
Attorneys jor Petitioner. 

Denied . | 

/s/ John W. Kern 
May 9 1940 
Member 

i 

U. S. Board of Tax Appeals. 

_■ i 

! 

[32] Decision 

I 

Pursuant to the Board’s Findings of Fact and Opinion 
Promulgated in the above-entitled proceeding on April 
9, 1940, and respondent’s motion for entry of decision 

i 

filed on May 8, 1940, which motion came on for hearing 
under Rule 50 on July 17, 1940, now therefore, it is 


ORDERED and DECIDED: That with respect to pe¬ 
titioner’s tax liability for the year 1934 there is ja de¬ 
ficiency in income tax in the amount of $7,411.34, and 
that there is no deficiency in excess-profits tax. 


(Seal) 

Enter: 


(Signed) John W. Kern 


i 


Entered Jul 19 1940 


| 

i 


Member 


40 


[33] Motion to Vacate Board’s Report and Decision; to 
Grant a New Trial or a Further Hearing; to Make Ad¬ 
ditional Findings; and to Allow Amendments to the 

Petition. 

(Filed August 19, 1940) 

Comes now petitioner by its attorney, and MOVES the 
Honorable United States Board of Tax Appeals to vacate 
its report entered April 9, 1940, and its decision entered 
July 19, 1940, pursuant thereto; to grant leave to file the 
attached amendments to the petition; to make additional 
findings; and to grant a further hearing or a rehearing in 
order to permit petitioner to introduce further evidence 
with respect to its correct tax liability for the year 1934. 
This motion is made for the following reasons. 

The petition alleges that respondent erred in holding 
petitioner to be taxable as a corporation and, alternatively, 
that, if it is held that it is so taxable, then the income 
as determined by respondent does not reflect taxable in¬ 
come. More particularly, the petition alleges error on the 
part of respondent in failing to allow depreciation and de¬ 
pletion deductions and error in determining the excess- 
profits tax. 

[34] The case was presented at the time of hearing solely 
on the one ground that petitioner is not taxable as an 
association. No evidence was introduced to support the 
other assignments of error, but they were not specifically 
waived. It is perfectly obvious that the attorney who pre¬ 
sented the case (and who has only recently withdrawn as 
counsel of record) was not familiar with the Board’s rules 


I 


I 

I 

i 

I 

j 

41 

I 

of procedure. He assumed (as in his State Courts) that 
the law question should first be decided in order for him 
to know what further to do. In other words, he first 

’ j 

wanted the main question decided—that of whether or not 
petitioner was taxable as an association. If it wgre tax¬ 
able as such, the remaining evidence was clear. If not, 
no further procedure was necessary. The opening state- 

i 

ment of counsel (Tr. 9) and the motion made at tfie con¬ 
clusion of the hearing on April 13, 1939 (Tr. 50),jclearly 
indicate this. 

I 

The failure of counsel to present his evidence jon the 
questions arising under the holding that petitioner is tax¬ 
able as an association has seriously prejudiced petitioner’s 
rights to a determination of its correct tax liability. 
No criticism of this Board is intended. The only thought 
is to save petitioner’s rights. 

At the conclusion of the hearing on April 13, 1939, a 
motion was made for a further hearing in case the Board 
should hold that petitioner was taxable as an association. 

No ruling was made on the motion at that time an# peti- 

j 

tioner, therefore, had no opportunity to correct it$ mis¬ 
taken theory as to the procedure. The motion was sub¬ 
sequently denied. 

i 

[35] This is not a case where one essential element of 
proof with respect to a single question is lacking. | It is 
a case in which all the evidence has been omitted on an 
erroneous theory of the procedure. Even though j peti¬ 
tioner’s attorney may have been at fault in not knbwing 
the Board’s procedure, it seems that justice requires a 
further hearing in order to give petitioner the opportunity 


i 
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at least to prove the facts in connection with the errors 
alleged in the petition. Especially does this appear when 
the Board has already found that the Commissioner’s de¬ 
termination was arbitrary and erroneous as to certain 
questions. 

When the revenue agent examined petitioner’s records 
for the years in question, he found therein the data from 
which to compute depreciation and cost depletion, but he 
did not make use of it. Petitioner now desires an oppor¬ 
tunity to present this evidence to the Board. Unless the 
request is granted petitioner will be denied the right to 
the “reasonable” deductions granted in Sections 23 (1) 
and (m) of the Revenue Act of 1934. Regulations 86, 
in Article 23 (m)-4 thereof, provide that in no case shall 
the depletion deduction be less than the amount computed 
upon cost. The Board allowed percentage depletion be¬ 
cause it could do so upon the facts in the record, but, as 
the matter now stands, petitioner is denied a depletion de¬ 
duction based upon cost, which would exceed the deduc¬ 
tion allowed. 

It appears that the fiduciary return filed by petitioner 
disclosed the basis for cost depreciation and depletion and 
that petitioner’s files also disclosed such basis to the 
revenue agent, as aforesaid, but that respondent made no 
[36] use of such information and petitioner is now de¬ 
prived of its rights. As already stated, petitioner pre¬ 
sented its case on the one theory that it was not taxable 
as an association. The Board has now held that it is tax¬ 
able as such. Petitioner should not be foreclosed from 



i 


! 

presenting the facts necessary to arrive at the correct in¬ 
come and tax liability on the new basis. 

This proposition is not new. It has been before the 
courts many times and, in similar circumstances, the 
courts have held that the taxpayer should be allowed to 
prove his case. Their position seems to be that in no 
other way can justice be done. 

i 

i 

In Ray W. Torrey Co. v. Commissioner (6CCA,i 1936), 
84 Fed. (2d) 659, 18 AFTR 187, the taxpayer’s original 
return was filed on the accrual basis and an amended re- 

i 

turn was later filed on the installment basis. Thb Com¬ 
missioner held that an election had been made to file 

I 

on the accrual basis. The Board held that petitioner was 
entitled to file its return on the installment basis, but 
that it could not determine from the record the figures 
upon which to compute the tax. A motion to reopen the 

case with leave to submit further evidence was denied. 

| 

The Court, in reversing this action said: 

“Upon the question whether the petitioner haid the 
right to make a return upon the installment basis, the 
Board agreed with petitioner. The Board may require 
the production of additional evidence when it appears 
that it cannot do justice to the taxpayer becauise of 
[37] deficiencies in the record. Underwood v. Com¬ 
missioner , 56 Fed. (2d) 67 (CCA 4). Here, as ip that 
case, the information necessary to compute the un¬ 
earned profits was readily obtainable from the same 
source as that from which the gross receipts of j tax¬ 
payer were ascertained. Notwithstanding the insuf¬ 
ficient facts before it, the Board rendered a decision 

i 

i 

i 

i 


i 

i 
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upon the merits. It could have and should have de¬ 
ferred its decision until the necessary information was 
presented.” (Underscoring supplied) 

In Underwood v. Commissioner (4 CCA-1932), 56 Fed. 
(2d) 67, 10 AFTR 1269, the issue upon which the case was 
tried was whether the salary of an architect working for a 
State was tax exempt which in turn depended upon 
whether he was an independent contractor or an employee. 
The Court agreed with the Board that the architect was 
an independent contractor, but held that the correct tax 
liability was undetermined by that holding and that the 
case must be remanded for rehearing to determine the 
correct deductions from income and the correct net in¬ 
come. The court said: 

“Notwithstanding this state of affairs, the Commis¬ 
sioner failed to make any allowance for the taxpayer’s 
expenses and assessed the tax on the gross receipts; and 
this action was affirmed by the Board. The only ex¬ 
planation offered in this Court is that the evidence be¬ 
fore the Board did not disclose the amount of the ex¬ 
penses incurred; that the burden of proof in a case of 
this sort is upon the taxpayer, and therefore the Board 
was obliged to affirm the Commissioner’s determination. 
It is settled that the taxpayer has the burden of proof 
by a number of decisions of the Supreme Court. * * * 
But we do not think that this rule so restricts the 
powers of the Board as to require it to countenance an 
obvious injustice. * * * 

“The Board had ample power under the statute to re¬ 
quire the production of additional evidence when it be¬ 
came clear that it could not do justice to the taxpayer 
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by reason of the deficiencies in the record before it. 

i 

It was unquestionably incumbent upon the taxpayer to 
[38] offer the testimony in the first instance, apd cases 
arise where the moving party must suffer thje conse¬ 
quences of his own neglect. Here, however, the Board’s 
own opinion showed that the Commissioner’s action was 
wrong in a material respect. The information to cor¬ 
rect the mistake was readily obtainable from the same 
source as that from which the gross receipts of the tax¬ 
payer were ascertained. Under these circumstaiices, the 
- 

Board should have deferred its decision until testimony 
showing the amount of the deductions to whjich the 
taxpayer was entitled was introduced, * * *. jit does 
not appear in these cases (cited) that new evidence was 
available; but in the instant case the evidence is j known 
to exist and it would be an abuse of discretion! to de¬ 
cline to receive it.” (Underscoring supplied) ; 

j 

Likewise in the instant case the evidence is known to 

I 

exist and it would be an injustice not to receive it to 
establish the deductions provided by the law. 

I 

The case of Clements v. Commissioner (8 CCA! Mar. 
1937), 88 Fed. (2d) 791, 19 AFTR 191, involved a failure 
to prove the apportionment of value between preferred 
and common stock. The Court said: j 

I 

“It is true that petitioner did not prove facts sufficient 
to enable the Board to make an accurate apportionment 
or to find the precise amount of tax due from her, but 
it does not follow that she was not entitled to relief 
from the wrongful assessment made against her. * * * 
“As the decision of the Board of Tax Appeals irj this 
case leaves the petitioner to pay a tax which appears to 


| 
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be ‘arbitrary and excessive’ on the facts found by the 
Board, the decision is reversed and the case is remanded 
* * *. The Board should consider the testimony al¬ 
ready taken and such further competent testimony as 
may be offered.” 

It is clear then that the Board has the power to order 
a rehearing and the taking of additional evidence when 
deficiencies in proof appear in the record and when justice 
demands such action. 

[39] See also to same effect: 

Helvering v. Taylor, 293 U. S. 507, 65 S. Ct. 287. 

Chatham Phenix National Bank & Trust Co. v. 
Helvering (1936), 66 App. D. C. 330, 87 Fed. 
(2d) 547. 

Wyoming Investment Co., Ltd. v. Commissioner 
(10 CCA-1934), 70 Fed. (2d) 191, 13 AFTR 
948. 

Commissioner v. Wright (7 CCA-1931), 47 Fed. 
(2d) 871, 9 AFTR 1030. 

Johnson v. Commissioner (8 CCA-1937), 88 Fed. 
(2d) 952, 19 AFTR 227. 

National Lumber & Tie Co. v. Commissioner (8 
CCA-1937), 90 Fed. (2d) 216, 19 AFTR 824. 

Eau Claire Book & Stationery Co. v. Commis¬ 
sioner (7 CCA-1933), 65 Fed. (2d) 125, 12 
AFTR 493. 

In its opinion the Board made reference to the sum of 
$36,882.84 which was not income to the trust, but which 
respondent included in income. The Board stated that 
“the petitioner has raised no issue as to this in the plead-, 
ings” and that upon the evidence the determination of re¬ 
spondent could not be disturbed. Upon the holding that 
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i 

petitioner is taxable as an association, the issup arises 
under the assignment of error set out in paragraph 4 (b) 
of the petition. Additional findings based on the record 
are requested in respect of this item in the annexed re¬ 
quested findings and the proposed amendments to!the pe¬ 
tition annexed hereto clarify the issue. Obviously, a 
great injustice will befall petitioner unless this amount 

i 

[40] is eliminated from income. 

The attached proposed amendments make reference to 

I 

the sum of $19,575.20 representing development expendi¬ 
tures made by petitioner in 1934. There was no opcasion 
for petitioner to make an election as to how these should 
be treated under Section 23 (m)-16 of Regulations 86, on 
the position taken by petitioner that it was a triist and 
not taxable as an association. But when the Board ruled, 
that it was taxable as an association, then the right of 
making an election first arose. Petitioner could not} make 

the election before because there was no occasion toi make 

| 

it. See Jamie A. and J. M. Bennett v. Commissioner. 
(5 CCA) 7/20/40, not yet reported (but see P-H 1940 
Tax Service, par. 62,795) where the Court held that the 
taxpayer might reopen its case before the Board after the 
hearing was closed and amend its petition to allege a res 
adjudicata decision of another court, which had just be¬ 
come final, when it was in no position to raise the Ques¬ 
tion earlier. See also cases cited above. The point is 
that petitioner thought it was not taxable as an associa¬ 
tion and was not required to make an election. \|Vhen 
that question is now determined differently by the Board, 

I 

I 

I 
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should petitioner be denied the right to make the elec¬ 
tion which the law contemplates and which the Regula¬ 
tions provide? 

It is clear from the revenue agent’s report (Exhibit 3) 
that petitioner was sincere in this position and its right 
to make an election if its position was held to be incorrect. 
The agent so states. No one has been deceived or misled. 
[41] Justice demands that the right be accorded peti¬ 
tioner. Lucas v. Sterling Oil and Gas Co., 62 Fed. (2d) 
951, 12 AFTR 90; Callie E. Robertson, 28 BTA 635. 

As stated above the case was presented solely on the 
ground that petitioner was a trust and, therefore, not tax¬ 
able as an association. The argument on this question 
was made along the stereotyped lines. The Board found 
and held that petitioner was taxable as an association on 
the ground that it was engaged in business and that its 
form of organization resembled that of corporations. Re¬ 
consideration is now requested with particular reference 
to the fact that petitioner is an “express trust” created 
under the provisions of Oklahoma law which makes it a 
statutory creature, a legal entity in law, the same as a 
corporation created under law. Petitioner desires to pre¬ 
sent argument on the proposition that, when a legal stat¬ 
utory entity exists under state law, the Federal Govern¬ 
ment must tax that entity as it finds it under its revenue 
laws and not recreate it into something else for tax pur¬ 
poses. The word “association” is a catch-all word difficult 
to define and may include corporations, trusts, joint stock- 
companies, partnerships, etc., but, when the statute spe¬ 
cifically singles out corporations, express trusts, and part- 
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I 

nerships and makes them creatures of law, it takes them 
out of the general class of associations. The Federal laws 
tax corporations, individuals, and trusts as such and 
bunches all other forms of organizations which it desires 
to tax and treats them as corporations for taxation pur- 

[42] poses. Petitioner, therefore, requests the Board to 
reopen and reconsider its decision on the taxability of pe- 

i 

titioner as an association and to permit petitioner to 
present argument and authorities along the lines herein 
suggested. j 

i 

i 

Wherefore, it is respectfully submitted that th|e report 
and decision of the Board should be vacated and set aside; 
that a further hearing should be granted on the issues 
in the case; that the attached proposed amendments to 
the petition should be allowed; and that in any event the 
attached suggested findings should be made. ' 

i 

Respectfully submitted, | 

(Signed) Geo. E. H. Goodner 
Geo. E. H. Goodner 
Munsey Building I 
Washington, D. C. 

Attorney for Petitioner 

I 

Denied Oct 3 - 1940 (Signed) John W. Kern Member 
U. S. Board of Tax Appeals. 

[43] - 

1 

Additional Findings Requested by Petitioner 

Petitioner requests the Board to make the foliowing 

additional findings based upon the record as now! made 

I 

j 

I 

I 

i 


i 
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even though the other relief requested in this motion be 
denied. 

1. Petitioner never at any time carried on any activ¬ 
ity except that necessary to receive the proceeds of the 
oil from its interest in the lease, the payment of nec¬ 
essary expenses of operation and bookkeeping, and the 
distribution of the balance to the certificate holders. 
(R. 14-15). It owned no drilling machinery (R. 16). 
It never purchased or sold property and never made any 
investments (R. 18). 

2. The books of the petitioner trust were not set up 
in such a way as to distinguish between depletion (capi¬ 
tal) and profits, or to reflect net profits (R. 17-18). 

3. Petitioner did not operate the oil property and 
had no voice in its operation. Its only interest in the 
lease was to share in the oil produced (R. 20, 24, 27). 

4. In the year 1934 petitioner paid certain develop¬ 
ment costs. Respondent was advised that petitioner 
would elect to deduct such development costs as an ex¬ 
pense, if petitioner was ultimately held to be taxable 
as an association rather than trust. The deduction was 
not taken in the fiduciary return on Form 1040, filed on 
the theory that the trust was a mere collection medium, 
because the question was not deemed to be material 
on that theory (Exhibit 3-page 6). 

5. The declaration of trust by petitioner’s trustees 
provides in paragraph “Fifth” that the proportionate 
part of the net income derived from the property which 
is attributable to unsold units belongs to the trustees 
and is reserved to them until such units are sold (Ex¬ 
hibit 1). In 1934 net income of $36,882.84 was attrib¬ 
utable and apportionable to unsold units and was thereby 
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reserved by the trustees. Said amount, however, was 
permitted to be retained by the trust and I was dis- 

[44] tributed to the beneficiaries who owned bene¬ 
ficial units (Ex. 3, R. 37-38). Said amount was not in¬ 
come but constituted paid in capital or a contribution 
to the trust. 

6. In making his determination, respondent! included 
the entire receipts of the trust in income (R. $3). Al¬ 
though he knew the entire receipts came from oil sales, 
he made no allowance for depletion, depreciation, or the 
charging off of development expenses (R. 32,; 34, 35). 

The revenue agent testified that no effect wps given 
to the respective provisions of law in determining the 
amount of additional tax due (R. 36). The tajx deter¬ 
mined was thus arbitrary and excessive. 

[45] - 

Petitioner’s Proposed Amendments 

Petitioner submits the following amendments to the 
petition and asks that they be allowed. These amend¬ 
ments do not raise new issues, but merely explain pi more 
detail the pleadings on the alternative contention set forth 
in paragraph 4 (b) of the petition, wherein it is; alleged 
that the Commissioner erroneously determined the tax 
4 ‘on the net cash receipts of the trust, which do hot con¬ 
stitute taxable. income. ” 

I 

4 (e). If it be held that petitioner is a taxable as¬ 
sociation, then respondent, in computing gross pnd net 
income, has erroneously included therein an amount of 
$36,882.84 representing contributed capital to petitioner 
and not earnings or income. 


i 

i 

i 


s 
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4 (f). If it be held that petitioner is a taxable as¬ 
sociation, then in computing net income respondent has 
erroneously failed to allow as a deduction development 
expenses in the amount of $19,575.20. 

5 (k). The trust instrument provides that receipts 
from the proportionate part of the trust property rep¬ 
resented by unsold units shall belong to the trustees 
individually and not the trust. In 1934 not all the units 
were sold and $36,882.84 of the receipts from the prop¬ 
erty thereby became the property of the trustees and not 
receipts or income to the trust. Respondent has in¬ 
cluded said amount in the net income of the trust as de¬ 
termined by him. 

5 (1). In 1934 petitioner expended $19,575.20 as de¬ 
velopment costs. Because of petitioner’s method of ac¬ 
counting and reporting as a trust, no election was re- 

[46] quired as to how this expenditure should be treated. 
But if it be held that petitioner is a taxable association, 
then petitioner now elects to treat such expenditure as 
an expense under the authority of Section 23 (m)-16 of 
Regulations 86. 

Add to the prayer of the petition the further pro¬ 
vision: 

If it be held that petitioner is taxable as an association, 
then that the net income be redetermined in accordance 
with the foregoing and that the tax liability be recom¬ 
puted thereon. 

[47] DISTRICT OF COLUMBIA, ss: 

Geo. E. H. Goodner, being first sworn, on his oath says: 
That he has only recently been retained as counsel in 
the appeal of Second Carey Trust, B.T.A. Docket No. 93611; 
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that he has made a careful study of the record in the 
case and of the facts as far as time has permitted} that he 
prepared and files the foregoing motion in good fbith and 

i 

because he believes justice demands it; that he ijs of the 
opinion that the petitioner will be seriously and! perma¬ 
nently damaged if the relief sought is not granted; that the 
facts and representations therein set out are true and cor¬ 
rect according to his information and belief; andj that if 
permitted to do so, he believes that he can establish to 
the satisfaction of the Board that the net incomb as de- 
termined under the Board’s findings and opinion is er¬ 
roneous and that the tax liability as determined! is ex¬ 
cessive, for reasons set out in the foregoing motion and 
attachments. 

(sgd) Geo. E. H. Goodner 

Subscribed and sworn to before me this 17th |day of 

August, 1940. i 

(sgd) Elsie L. Leishear 

Notary Public 


[48] Petition for Review of Findings of Fact, Opinion, 
and Decision of United States Board of Tax Appeals 

(Filed January 3, 1941) 

I 

To the Honorable United States 

i 

Court of Appeals for the District of Columbia: 

Petitioner respectfully represents to the Court: 
I. Jurisdiction 

i 

1. Petitioner is an express trust created and exjisting 
under the laws of the State of Oklahoma through a j writ- 


i 

i 
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ten declaration of trust, and whose address is 905 Ken¬ 
nedy Building, Tulsa, Oklahoma. The affairs of peti¬ 
tioner are managed by W. E. Brown, A. J. Diffie, and H. 
I. Shanks, of Tulsa, Oklahoma, the statutory managing 
trustees. 

2. Respondent is the duly appointed, qualified, and 
acting Commissioner of Internal Revenue. 

[49] 3. On February 23, 1938, respondent by registered 
mail notified petitioner of his determination of deficien¬ 
cies in income and excess profits taxes for the calendar 
year 1934 in the amounts of $11,536.15 and $4,194.96, re¬ 
spectively. 

4. Petitioner appealed to the Board of Tax Appeals 
from said deficiency letter, and that proceeding bears 
Docket No. 93611. 

5. On April 9, 1940, the Board promulgated its Find¬ 
ings of Fact and Opinion, reported at 41 BTA 800, and on 
July 19, 1940, it entered its Decision, in which it found 
and held that there is a deficiency in income tax of $7,- 
411.34 and no deficiency in excess profits tax for the year 
1934. Within thirty days thereafter, as provided by the 
Board’s Rules, petitioner filed a “Motion to Vacate Board’s 
Report and Decision; To Grant a New Trial or a Further 
Hearing; To Make Additional Findings; and To Allow 
Amendments to the Petition”, which motion was denied 
by the Board on October 3, 1940. 

6. Pursuant to the provisions of Section 1141(b) (2; 
of the Internal Revenue Code, petitioner and respondent. 





I 


through their attorneys, have stipulated that review of 
the Board’s Findings of Fact, Opinion, and Decision may 
be prosecuted in this Court, as evidenced by stipulation 
attached hereto as Exhibit A. 

i 

7. Petitioner desires a review by this Honorable Court 
of the Board’s Findings of Fact, Opinion, Decision, and 

I 

denial of the aforesaid motion to vacate, etc., and brings 
[50] this action under the provisions of Sections 1141 and 
1142 of the Internal Revenue Code. 

I 

i 

II. Nature of the Controversy 

i 

On January 19, 1934, by a written declaration jof trust, 
petitioner became an express trust under the laws of the 
State of Oklahoma. At that time it acquired a fractional 
part of a working interest in an oil and gas lease. Peti¬ 
tioner did not operate the lease and had no control over its 
operation. It merely received its proportionate part of the 
receipts from the sale of oil and gas, less its proportionate 
part of the expenses. Petitioner then distributed the net 
receipts, after paying its incidental expenses, to tljie hold¬ 
ers of the certificates of beneficial interest. Petitioner 
engaged in no other activity of any kind. 

Petitioner kept no regular set of books. It merely re¬ 
corded its receipts and disbursements with no attempt to 
separate capital accounts from operating accounts. j 

Petitioner’s trustees filed a fiduciary tax return |for the 

! 

year 1934, disclosing a loss for the year. Upon audit of 
said return, respondent held that petitioner was an asso¬ 
ciation taxable as a corporation. He failed, howejver, to 
compute the income and tax correctly on that basis, and 
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failed to allow the deductions to which petitioner was 
entitled under the law, if taxable as a corporation. 

[51] At the hearing before the Board, petitioner’s then 
attorney introduced evidence to show that petitioner was 
a strict trust taxable as such, and that respondent acted 
arbitrarily and erroneously, and without regard to the 
law in determining the amount of the deficiency by fail¬ 
ing to allow deductions for depreciation and depletion, 
and development expenses. Some evidence was also in¬ 
troduced with respect to an amount of $36,882.84, included 
by respondent in petitioner’s income, but shown to be a 
contribution of capital and not income to petitioner. At 
the conclusion of the hearing, petitioner’s attorney 
moved for a further hearing to determine petitioner’s cor¬ 
rect tax liability, if the Board should rule adversely on 
his contention that petitioner was not taxable as a cor¬ 
poration. 

The Board held that petitioner was an association tax T 
able as a corporation but denied petitioner’s motion to 
hold a further hearing to determine its correct tax liability 
as a corporate entity. It made a finding as to petitioner’s 
income and tax liability on the record before it, even 
though that record was incomplete and did not provide 
the facts on which to compute such income and tax li¬ 
ability correctly. The Board allowed percentage deple¬ 
tion as a deduction to petitioner, but did not allow deple¬ 
tion on the cost basis, and did not allow any deduction 
for depreciation or development expenses, as provided by 
law. Likewise, it did not exclude the aforesaid item of 

[52] $36,882.84 from income. The record discloses that 


i 
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the evidence necessary to establish the deductions and 
exclusion was in existence and readily available. 

Thereafter, petitioner filed a motion to vacate the 
Board’s opinion and decision, submitted amendments to 
the petition, and requested additional findings of fact, 
which were established by the record. The Boajrd denied 
this motion. 

Petitioner should be taxed as a trust, but even if it is 
ultimately held that it is taxable as a corporation, amend¬ 
ments to the petition should be allowed, additional find¬ 
ings should be made, and a further hearing fori the pur¬ 
pose of taking additional evidence should be held, so that 
petitioner’s income and tax liability may be correctly com¬ 
puted. 

i 

III. Assignments of Error 

| 

1. The Board erred in refusing to make the additional 

findings of fact requested by petitioner in motion filed 
August 19, 1940. | 

2. The Board erred in refusing to allow the j amend¬ 

ments to the petition submitted in motion filed August 19, 
1940. j 

3. The Board erred in holding that petitioner was an 
association taxable as a corporation and in failing! to hold 
that petitioner was an express trust, taxable as such. 

i 

4. The Board erred in failing to hold that an amount of 
$36,882.84 received by petitioner as a contribution to 
capital should be excluded from petitioner’s gross [income 
in 1934, and in failing to hold that this issue was raised by 
the petition before the Board. 
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[53] 5. The Board erred in failing to find and hold that 
petitioner never at any time carried on any activity except 
that necessary to receive its share of the proceeds of oil 
from its fractional interest in an oil and gas lease and the 
incidental activities necessary to distribute such proceeds 
to its beneficiaries. 

6. If it be held that petitioner is taxable as a corpora¬ 
tion, the Board erred in refusing to direct a further hear¬ 
ing of the case for the purpose of determining petition¬ 
er’s correct tax liability for 1934. 

7. If it be held that petitioner is taxable as a corpora¬ 
tion, the Board erred in failing to allow deductions for 
depreciation and cost depletion in 1934, and in failing to 
require additional evidence with respect thereto, when 
the record shows that it was readily available; and in 
failing to hold that respondent acted arbitrarily and with¬ 
out regard to law in denying such deductions, when the 
evidence establishing petitioner’s right to the deductions 
was available to him. 

8. If it be held that petitioner is taxable as a corpora¬ 
tion, the Board erred in failing to allow a deduction from 
income of development expenses in the amount of $19,- 
575.20 paid by petitioner in 1934; or in not requiring ad¬ 
ditional evidence with respect thereto. 

[54] 9. The Board erred in deciding that there is a de¬ 
ficiency in income tax for 1934. 

WHEREFORE, petitioner prays that this Honorable 
Court will review the Findings of Fact, Opinion and de¬ 
cision of the United States Board of Tax Appeals, and re- 
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verse and set aside same insofar as the foregoing assign¬ 
ments of error apply, and therein find and hold if or peti¬ 
tioner; and grant such other and further relief as peti¬ 
tioner may be entitled to, or which to the Court may seem 
[55] equitable and proper, including judgment for costs 
in this case. 

(Signed) Geo. E. H. Goodner 
Geo. E. H. Goodner 
Attorney for Petitioner 

i 

Munsey Building 
Washington, D.C.| 

DISTRICT OF COLUMBIA, ss: ! 

Geo. E. H. Goodner, being first duly sworn, deposes and 

i 

says that he is the attorney for the petitioner; j that he 
knows the contents of the foregoing petition; that to the 
best of his knowledge and belief the statements therein 
made are true; and that the assignments of error are 
well taken and intended to be argued. 

(Signed) Geo. E. H. Goodner 

Geo. E. H. Goodner j 

j 

Subscribed and sworn to before me this 3d day of Jan¬ 
uary, 1941. 

(Signed) Elsie P. Dameron 
Elsie P. Dameron 
Notary Public 

My Commission Expires Oct. 15, 1943. 

(SEAL) j 

_ . i 

- i 

i 

i 

i 

j 

i 

i 

i 

j 

i 

i 


60 


[56] Stipulation As to Review 

Exhibit A 

It is hereby stipulated by and between the parties 
hereto through their attorneys that Second Carey Trust, 
petitioner, may file and prosecute its petition for review 
of the findings of fact, opinion and decision of the United 
States Board of Tax Appeals in the United States Court 
of Appeals for the District of Columbia. 

(Signed) Geo. E. H. Goodner 

Geo. E. H. Goodner 
Munsey Building 
Washington, D.C. 

Attorney for Petitioner 

Samuel O. Clark, Jr. 

Samuel O. Clark, Jr. 

Assistant Attorney Gen¬ 
eral. 


[58] Statement of Evidence. 

(Filed March 27, 1941) 

The following is a narrative statement of all the 
evidence introduced at the hearing in the above en¬ 
titled case held at Tulsa, Oklahoma, on April 13, 1939, 
before the HONORABLE JOHN W. KERN, Member 
of the Board of Tax Appeals, which is material to the 
assignments of error: 

In the opening statement of the counsel for pe¬ 
titioner, E. J. Lundy, the following statement appears: 

“I am frank to say to the Court, I am not sure 
whether our evidence will be entirely sufficient to 
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show the exact correct amount of taxes, but it will 
be our position that, if we think it is not entirely suf- 

i 

ficient to make a final judgment on, we will 
present motions in the alternative that if the Board 
should find they are associations and should fipd, also, 
that the assessment of these taxes as made! by the 
Commissioner are either arbitrary or erroneous, 
or if they have no factual basis, if the evidence is 
not sufficient, another hearing be held for the pur¬ 
pose of determining the correct amount of the taxes.” 

[59] In the opening statement of counsel for respondent 
(Mr. Schlosser), the following statement appears: 

i 

“With reference to counsel’s statment that he will 
move for further hearing on that particular question, 
I do not believe there is any provision in the Board’s 
rules that permits that. The only rule I knoiv of is 
Rule 30, which is applicable to special assessment. 
I think your Honor should rule on that now^ as to 
whether or not we shall have a split hearing, j 

“The Member: There is no motion on that jat this 
time, Mr. Schlosser. 

“Mr. Lundy: No. I say, I shall present that only 
if the evidence is not sufficient for the Board’s in¬ 
formation. We will ask the Court to pass pn the 
motion at that time, if it is made.” 

I 

W. E. BROWN, a witness on behalf of petitioner* testi¬ 
fied on DIRECT EXAMINATION as follows: 

I live in Tulsa, Oklahoma, and I am the W. E. Brown 
whose name is signed and noted in the Formation 
and Declaration of Trust of the Second Carey 'trust. 

(Whereupon a photostatic copy of the said Forma- 


i 

i 


I 
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tion of Trust and Declaration of Trust was received in 
evidence as petitioner’s Exhibit 1.) 

The Westgate-Carey lease, described in Exhibit 1, 
was a producing lease on January 19, 1934. Five 
wells had been drilled on it at that time, and the oil 
was being marketed. It was sold to purchasing com¬ 
panies on the lease, and run into pipe lines going 
[60] onto the lease of the pipe line purchasing com¬ 
pany. The oil was being sold at the time Exhibit 1 
was executed. 

Prior to the time the petitioner trust was formed, 
no negotiations whatever were had between the three 
trustees and any of the persons who afterwards be¬ 
came purchasers of the units. At the time the trust 
was formed, I had no knowledge as to who would 
become purchasers of the units. The three trustees 
had no interest in the property except as specified in 
Exhibit 1. 

Petitioner issued certificates of beneficial interest 
in accordance with the provision in the trust agree¬ 
ment (Exhibit 1). 

(Whereupon there was received in evidence as 
petitioner’s Exhibit 2 a facsimile copy of a certificate 
of beneficial interest in petitioner.) 

The certificates of beneficial interest were sold for 
cash, and from the receipts from such sales there was 
paid the purchase price for the property, the expense? 
of sale, etc. At no time did petitioner purchase any 
property other than that specified in Exhibit 1. 

The trust at no time attempted to transact any 
business except the receipt of oil from the interest in 
the leases, the payment of necessary expenses of 
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operation, necessary bookkeeping, and the distribu¬ 
tion of those funds to the certificate holder$. 

The Westgate Oil Company, which owned a 50% 
interest in the lease, actually operated the property. 
It was the first owner and was the owner at the time 
this trust was created. 

[61] Petitioner did not own any well drillirig ma¬ 
chinery or any machinery for developing and operat¬ 
ing gas and oil leases. 

The first certificate of beneficial interest iti peti¬ 
tioner was issued some time after the date of the 

i 

trust instrument, possibly thirty days afterward. Be¬ 
fore sales could be made, it was necessary to f|le this 
trust instrument with the Securities and Exchange 
Commission at Washington. The units weife sold 
after the registration statement became effective. 

I have no personal acquaintance with any consider¬ 
able number of beneficiaries under the petitioner 
trust. Prior to the time the original purchasers made 
their purchases of beneficial units, we had no j agree¬ 
ment or understanding with them that they were to 
contribute funds, either for purchase of these! secu¬ 
rities or of the property. 

The moneys distributed to the owners of beneficial 
units were the proceeds from the sale of gas ajnd oil 
produced from the property. The trustees made no 
distinction between that which was depletion of a 
part of the oil reserves and that which was profit. 
At no time did the trust set up books showing j a net 
profit or attempt to pay any distributions out <|>f net 
profits. 

Five thousand units of beneficial interest in peti¬ 
tioner were sold, for which $500,000.00 were received. 

I 


I 
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The first payment made out of that was the expense 
of the sale of the units and the next the purchase 
price of the property. No part of the property spec- 
{62]ified in Exhibit 1 was ever sold by the trust. 
None of the proceeds from oil and gas were ever used 
for the purchase of, or investment in, any property. 

Petitioner did not set up on its books any capital 
and did not keep a capital and surplus account. It 
did not at any time attempt to determine net profits, 
such as are usually determined in a corporation. 

The first thing paid out of the proceeds of the sale 
of units was the selling expense, which was 20% of 
the total; so that there was actually received to be 
used for the purchase of property and payment of 
other expenses the amount of $400,000.00. 

The oil and gas mining leases in Pittsburg County 
containing 240 acres, in Coal County containing 80 
acres, in Rogers County containing 150 acres, and in 
Tulsa County containing 40 acres, mentioned in Ex¬ 
hibit 1, were acquired by petitioner through Exhibit 
1, but they were non-producing leases in 1934. They 
expired by virtue of their terms, through the non¬ 
payment of rental. No development or operation was 
ever done on any of them, although a few rentals were 
paid. Those leases are not now in existence, so far 
as petitioner is concerned, and it never received any 
revenue from them. 

Petitioner has never actually operated any of its 
property. 

No one other than the three persons named as trus¬ 
tees was interested in the formation of petitioner. 
The Southwest Company, a trust owned by the trus¬ 
tees of petitioner, received a profit upon the sale to 
[63] petitioner of the property, equal to the differ- 
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ence between what they were to pay for thej property 
and the amount for which it was sold to petitioner. 
The trustees have no interest in the trust) property 
other than the profit made on organization and the 
5% trustees’ fees they were to receive. 

After January 19, 1934, there was some additional 
development on the lease, but it was what is known 
as a proven lease and proven territory at that time. 
The wells drilled subsequently are producing from 
the same sand. I 

The process of drilling wells is simply tp drill a 
hole into the reservoir of oil from which the oil es¬ 
capes to the surface. j 

Petitioner had no interest in the property described 
in Exhibit 1 other than the lease interest and the 
right to remove the oil therein specified, it owned 
no property in fee, no title to royalty interests, or to 
the oil in the ground in fee. 

The first well was drilled and completed on the 
lease on April 21, 1931. | 

I 

(Thereupon, one of the provisions of the basic lease, 
made about March, 1930, in which petitioner has a 
percentage interest, was read into the record; in lieu 
of introducing the document itself, as followk: 

“This lease shall remain in force for a (term of 
365 days from March 1, 1930, and as long there¬ 
after as oil, gas, casing head gas, or casing head 
gasoline, or any one of them, is or can be produced. 

[64] “If operations for the drilling of a Well for 
oil or gas are not commenced on said land on or 
before 365 days from March 1, 1930, this lease shall 
terminate as to both parties.”) 

i 

i 


I 
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It took about three months to drill that first well. 
It was commenced in the month of January, 1931. 

Petitioner never paid any rent on the undeveloped 
leases referred to above, and they expired at the end 
of twelve months from the date of the lease for fail¬ 
ure to pay rental. 

On CROSS EXAMINATION witness BROWN tes¬ 
tified as follows: 

Under Exhibit 1 petitioner acquired a working in¬ 
terest in certain oil properties. At the date of ac¬ 
quisition in January, 1934, there were five wells either 
on the property or being drilled. Subsequently other 
wells were drilled by the Westgate Oil Company. 

Petitioner had no operating agreement with the 
Westgate Oil Company. Under the agreement it was 
to receive only the income from the oil sold from the 
wells operated by Westgate Oil Company. There was 
an operating agreement of record between the Nat¬ 
ural Gas Corporation and the Westgate Oil Company; 
we had no voice in the operation at all. We had a 
representative check each bill as it came in, and if it 
seemed too high we could object to it, of course, but 
all we could do was to go into court and establish 
the fact that it was too high; but that did not be¬ 
come necessary. That is the customary method of 
operating a minority working interest. Our interest 
was subject to the operating agreement already in 
force, and we had no voice in the operations of the 
[65] Westgate Oil Company. It is not customary for 
a minority interest to be consulted before expendi¬ 
tures are made where an operating agreement ex¬ 
ists. We bought subject to and were bound by the 
pending operating agreement. Our interests might 
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have been protected by that operating agreement if 
that would be presumed to protect them. 

KARL F. MARTIN, a witness on behalf of petitioner, 
testified on DIRECT EXAMINATION as follows: 

I am an internal revenue agent for the United States 
Government assigned to the Oklahoma District, and 
have been such for about 17 years. I was assigned to 
this district in the years 1934 to 1937, inclusive. 

I made a recommendation of additional tax assess¬ 
ment against Second Carey Trust for the year 1934 
about September 23, 1936. My first experience in oil 
work or oil tax cases was in 1925. 

(Whereupon there was received in evidence as peti¬ 
tioner’s Exhibit 3 the report of revenue agent; Martin 
dated September 23, 1936, for the year 1934, | for the 
purpose only of showing the manner in wliich the 

additional tax was arrived at and the amount, and 

| 

not for the purpose of binding petitioner by the state¬ 
ments made in it.) 

I do not have an independent recollection of the ex¬ 
amination of Second Carey Trust, but I would say in 
all probability I examined their general ledger, cash 
book, and whatever records they may have had. I 
determined the source of the moneys which I classed 
[66] as income in 1934; they came from oil sales. 
I do not recall whether there was any income com¬ 
ing from any other source than oil sales. I would 
think I included the entire receipts of the Second 
Carey Trust for the year 1934 from oil sales; as in¬ 
come, but without referring to my report, I can’t tell. 

I knew that when oil is being taken from the 
ground and when the entire capital of a concern or an 

i 

i 

j 


i 
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individual is represented by the oil in the ground and 
the right to take it therefrom, that each barrel of oil 
partially exhausts the capital, and I was familiar with 
the provision of the law allowing for depletion of oil 
reserves. I made no allowance for depletion or de¬ 
preciation in my report (Exhibit 3). 

I was familiar with the principle of law that Sec¬ 
ond Carey Trust had the right or option to capitalize 
or charge off what the income tax unit might declare 
to be development expense. I made no allowance for 
that in my report. 

In considering my final recommendation, I referred 
to the sections of law providing for depletion of oil 
interest, and the charging off or capitalizing of de¬ 
velopment expense. The tax which I assessed did 
not give effect to that depletion and to that develop¬ 
ment expense. 

In making my examination, I found a fund of ap¬ 
proximately $36,000.00 which, under the trust agree¬ 
ment, was allocable to the proportion of the units un¬ 
sold and which, under the trust agreement, belonged 
to Southwest Company, but which was paid in and 
[67]received by petitioner. Apparently, that $36,000.00 
is the amount which, under the agreement, 
went to the Southwest Company or the trustees as 
part of their profit, but which was actually paid to 
petitioner and of which it received the benefit. 

That $36,000.00 was a fund arising from oil and 
gas sales, which belonged to the Southwest Company 
under the agreement, but which it delivered and paid 
to Second Carey Trust. However, I included that 
$36,000.00 in the income on which the tax was based. 
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On CROSS EXAMINATION witness MARTIN tes¬ 
tified as follows: 

I did not allow depletion and depreciation in my 
report because the trustees had not filed formal 
[Form O] data which are required by the regulations 
before we may allow depletion and depreciation. 
That requirement has been in the regulations since 
the 1917 law, I think. 

A Form O is commonly used to describe i the data 
necessary to compute depletion on costs or percentage, 

i 

whichever is the greater allowance permitted by law, 
and while it need not be in a bound volume or in any 

i 

particular form, it is the practice of the Bureau to 

i 

require a taxpayer to submit the necessary factors 

I 

for this computation. 

I requested the officials of petitioner to! file or 
give me a Form O, but they refused to give one. 

i 

[68] On REDIRECT EXAMINATION witness MARTIN 
testified as follows: i 

I 

The amount of the income on which I computed 

the income tax for 1934 is $83,899.26. From my 17 

I 

years’ experience, I knew that if petitioner lifted from 
the earth and sold in one year $83,000.00 Worth of 
oil, it had depleted those reserves and depleted the 
capital with which those reserves were purchased. 


i 

i 
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On RECROSS EXAMINATION witness MARTIN 
testified as follows: 

In the absence of the data required in Form O I 
could not determine the amount of depletion and de¬ 
preciation allowance to this taxpayer. 

On REDIRECT EXAMINATION witness MARTIN 
testified as follows: 

I mean I couldn’t determine the amount of deple¬ 
tion and depreciation. We have engineers to do that. 
I have to secure the information for the engineer. 
If all the information is given me, I do not compute 
the tax before referring it to the engineer, if cost de¬ 
pletion or depreciation is involved. I did not request 
the engineer to make that determination prior to my 
recommendation and the engineer could not make 
an examination without Form O data. 

I recall that during 1934 the depletion on oil prop¬ 
erty provided for by the Act was 27 1/2 % of the 
gross amount, not exceeding 50% of the net income, 
if the cost depletion were less than that. 

[69] GEORGE H. MURRAY, a witness on behalf of 

petitioner, testified on DIRECT EXAMINATION 

as follows: 

I am assistant accounting officer for Second Carey 
Trust and have been such for almost three years. 
Prior to that, I audited the books for the year 1935. 

I believe I was there at the time the report of Mr. 


Martin, Exhibit 3, was made. I was in charge of the 
books of petitioner at the date of that report. | At the 
time I began there, petitioner had not paid income 
tax for 1934 as an association, nor has it sihce paid 
any tax as an association. 

The receipts and disbursements of petitioner are 
kept in our office just as cash receipts and cash dis¬ 
bursements. We have not set up on its book£ an in¬ 
come or surplus account, nor have we for 11934 or 
subsequent years attempted to determine net iincome. 

This has not been done because we have been ad- 

! 

vised that we have no right to determine income, and 
that the trust indenture has no provision for the de¬ 
termination of net income. 

On CROSS EXAMINATION witness MtlRRAY 
testified as follows: 

The petitioner trust kept no record of income or 
surplus. Under the provisions of the trust! instru- 
ment, the trust is required to distribute certain 
amounts to the beneficiaries. The amount distribu¬ 
table is determined by the amount of cash receipts. 

We do not consider income. We determine the 
amount to distribute to the beneficiaries by the net 
cash in the bank, unless we have some outstanding 
bills, or are reserving something for some conting¬ 
ency. We have operating expenses. I said jaet in¬ 
come receipts. 

[70] (At the conclusion of the hearing petitioner 
filed the motion which appears in the record as hav¬ 
ing been filed on April 13, 1939.) 
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The foregoing is a complete narrative statement of 
all the evidence, which with Exhibits 1, 2, and 3, is ma¬ 
terial to the assignments of error, and same is hereby 
approved. 

(Signed) Geo. E. H. Goodner 
Geo. E. H. Goodner 

Attorney for Petitioner 

J. P. Wenchel 

Chief Counsel Bureau of 
Internal Revenue 

Attorney for Respondent. 
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FORMATION OF TRUST AND 
DECLARATION OP TRUST UNDER 
THE LAWS OF THE STATE OF 
OKLAHOMA*_ 
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KNOW ALL MEN BY THESE PRESENTS: 


THAT, WHEREAS, by an Act of the Legislature of the 
State of Oklahoma, approved March 22, 1919, being Chapter 16 
of the 1919 Session Laws of the State of Oklahoma (now 
Sections 11820-11823, both inclusive, Oklahoma Statutes, 1931), 
it is provided that "express trusts" may be created in real 
and personal property and that the trustees thereof may conduct 
the business for and on behalf of persons interested in such 
trusts; and 

WHEREAS, it is further provided in said Act that 
the liability of the trustees and of the beneficiaries shall 
be limited to the trust estate so created, as in said Act 
provided; and 

WHEREAS, on January 5, 1934, Wllcosand Oil Company, 
a corporation,Trison Oil Company, a corporation, Singate Oil 
Company, a corporation and Wecoaooe Oil Company, a corporation, 
entered into one certain contract by which said contract the 
said corporations above named agreed and covenanted to sell, 
assign, transfer and convey to A« J* Diffie, tt* E, Brown, 

E. I* Shanks, Horace J. Smith and C. W. Benedict, as trustees 
for The Southwest Company, an express trust, upon payment 
of the consideration therein mentioned, among other properties, 
an undivided one-sixteenth (l/l6th) of the seven-eighths (7/8ths) 
working interest in and to recorded oil and gas mining 
leases covering what is known as the Westgate-C a rey lease 
covering 73 acres in the Oklahoma City Field, Oklahoma 
County, Oklahoma, in Section 34, Township 12 North, Range 
3 West; and 


WHEREAS, on January 16, 1934, Wllcosand Oil Company, 
a corporation, Trison Oil Company, a corporation, Singate Oil 
Company, a corporation, and Weccacoe oil Company, a corporation, 
entered into one certain contract by which said contract the 
said corporations above named agreed and covenanted to sell, 
assign, transfer and convey to A* J. Diffie, •». E. brown, 

H, I* Shanks, Horace J. Smith and C, W. Benedict, as trustees 
for The southwest Company, an express trust, upon payment 
of the consideration therein mentioned, among other properties, 
an undivided one-sixteenth (l/l6) of the seven-eighths (7/8ths) 
working interest in and to recorded oil and gas mining 
leases covering what is known as the «iestgato-Carey lease 
covering 73 acres in the Oklahoma City Field, Oklahoma 
County, Oklahoma, in Section 34, Township 12 North, Range 
3 Jest; and 

WHEREAS, V.. E. brown, A* J. Diffie and H* I* Shanks, 
all of the City of Tulsa, Oklahoma, are now the owners, 
by assignment, of both of said contracts in so far as they 
cover and apply to an undivided one-eighth (l/8th) of the 
seven-eighths (7/8ths) working Interest in and to recorded 
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oil and gas mining 3e ases covering v;hat is known as the 
Westgate-Carey lease covering 73 acres in the Oklahoma 
City *ield, Oklahoma County, Oklahoma, in Section 34, 
Township 12 North, Range 3 vilest; and 

WHEREAS, the undersigned, A. J. biffie, *<• E* 

Brown and H* I. Shanks desire to and have this day agreed to 
create an express trust to hold in trust under the laws 
of the State of Oklahoma relating thereto, and in accordance 
with and on the conditions and limitations herein expressed, 
the undivided one-eighth (l/8th) interest of the seven- 
eighths (7/8ths) working interest in the oil and gas mining 
leases on the properties above described, and desire to 
carry on and conduct the business hereinafter designated 
as a trust, under the laws of the State of Oklahoma, and 
said undersigned persons do hereby declare that they hol3 in 
trust, in accordance with the conditions, limitations, 
duties and liabilities of said laws of Oklahoma relating 
to express trusts, and in accordance with the conditions, 
limitations, duties and liabilities hereinafter expressed, 
the following described property* 

All interests in and to the two above named 
contracts, in so far as the same covers and q? plies 
to the undivided one-eighth (l/8th) interest of the 
seven-eighths (7/8ths) working interest in and to recorded 
oil and gas mining leases covering what is known as the 
Westgate-Carey lease covering 73 acres in the Oklahoma 
City field, Oklahoma County, Oklahoma, in Section 34, 
Township 12 North, Range 3 West, the said property 
being more particularly described as follows: 


4- 
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Lots One %o Four (1 to 4), inclusive. Lots Klwven and Twelve 
(11 and 12), and Lots Seventeen to Twenty-nine (17 to 29), In¬ 
clusive, all In Block One (1)* 

Lots Three to Twenty-two (3 to 22). Inclusive, nd Lots Twenty- 
seven to Thirty (27 to 30), Inclusive, all in Block Two (2), 

Lots One to Six (1 to 6), Inclusive, Lots Eleven to Twenty-two 
(11 to 22), inclusive, and Lots Twenty-five to Thirty (25 to 30), 
inclusive, all in Block Three (3). 

The Bast Seventy-five (75) feet of Lot One (1), and the West 
Fifty (60)feet of Lot One (1), and 

Lots Eleven (11), Twelve (12), Thirteen (13), Fourteen (14), 

Fifteen (15), Sixteen (16), Seventeen (17). Eighteen (18), Nine¬ 
teen (19), Twenty-one (21), Twenty-two (22), Twenty-three (23), 
and Twenty-four 124), of plat of Lots Two and Three (2 aid 3) 

(being West Half of Block Four (4) ), all of Lot Four (4), All 
in Block four (4)* 

East Fifty (5Q)feet of Lot One (1), West Fifty (50) feet of East 
One hundred fifty (150) feet of Lot One (1), West Twenty-five 
(25) feet of Lot One (1), all of Lots Two, Three and Four (2, 3 
and 4), all in Block Five (5). 

Lots One to Six (1 to 6), inclusive, West Half of Lot Eight (8), 
all of Lots Nine to Twenty-nine ( 9 to 29), inclusive, all in 
Block Six (6). 

All of Block Seven (7). 

Lots One to Six (1 to 6), inclusive, and Lots Twenty-five to 
Thirty-two (25 to 32), inclusive, of Turner^ Subdivision of 
Lot3 One and Four (1 and 4), all of Lots Two and Three (2 and 3), 
all in Block Eight (8)• 

All of Block Nine (9). 

All of Block Ten (10). 

All of Block Eleven (11). 

Lot3 One to Tv/enty-four ( 1 to 24), inclusive. Lot Twenty-nine 
(29), and all except the North Thirty-six (36; feet of Lots Thirty, 

Thirty-one and Thirty-tv/o (30, 31 and 32), all in Block Twelve (12). 

Lots One to Eleven (1 to 11), inclusive, East Half of Lot Twelve 
(12), V/est Half of Lot Fourteen (14), South Thirty (30) feet of 
Lots Fifteen and Sixteen (15 and 16), and all of Lots Seventeen 
to Thirty-two (17 to 32), inclusive, all in Block ihirteon (13). 

Lot3 Ono to Eight (1 to 3), inclusive, Lot3 Eleven to Fourteen 
(11 to 14), inclusive, and Lots Seventeen to Thirty-two (17 to 32), 
inclusive, all in Block Fourteen (14). 

All of Block Fifteen (15). 

All of Lots One, Two (1, 2), and the West Fifty (50) feet of Lot 
Three (3), and Lots Throe to Sixteen (3 to 16, inclusive, except 
Lot3 Five and Six (5 and 6), of Williams’ Addition (being the 
East Three Hundred fifty (350) feet of Lots Three and Four (3 and 4^ 
all in Block Sixteen (16). 

All of Block Seventeen (17). 

All of Lot Two (2), Block Twenty (20). 

Lots One to Thirteen (1 to 13), inclusive, and Lots Fifteen and 
Sixteen (15 and 16), Block Twenty-two (22). 

Lots One to Seven (1 to 7), North Ono hundred forty (140) feet of 
Lot Eight (8), and Lots Nine to Sixteen (9 to 16), inclusive, 

- Block- Twenty-tiu?ee (^5 > T ^11 ^ --- 

to o.\! fihona City. 
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and which said contracts by assignment. In so f ar as they apply 
to the undivided one-eighth interest in the oil and gas mining 
leases upon said seventy-three (73) acres herein described, 
are now owned by the undersigned; and 

Oil ana b as mining leases on and covering the NWj 
and the N£ of the bWj of Sec. 7/ Twp. 6 N., R. 15 E., Pittsburg 
County, Oklahoma, containing 240 acres,more or less; 

Lots 13, 14 and 17, in Towns ite Addition No* 2 to the 
town of Coalgate, in Sec* 14, Twp* 1 N., R* 10 E*, Coal County, 
Oklahoma, containing 80 acres,more or le ss; 

The NEi of SE* of Sec. 25, Twp* 22 N., R. 16 E.; 

SEi of NEj of NEj and III of SEj of of Sec. 36, Twp. 22 N., 

R. 16 E.; the SE* of NV/J of Sec. 15, Twp. 20 N., R. 16 B.; 

the SW£ of NEj of Sec. 36, Twp. 23 N., R. 14 E., all in Rogers 

County, Oklahoma, containing 150 acres more or less; and 
NEi of SEfc of Sec. 10, Twp. 22 N., R. 14 E., Tulsa County, 
Oklahoma, containing 40 acres, more or leas; 

NOW, IT IS HEREBY DECLARED: That the said A. J. Liffie, 
W. E. Brown and H. I* Shanks hold all rights in and to said con¬ 
tracts so assigned to them, and the properties to be assigned 
by virtue of said contracts and the assignments, when the 3arae 
shall bo made to them, and the oil and gas mining leases above 
described, in trust, for the purposes and on the conditions and 
limitations hereinafter set out in this declaration of trust. 


FIRST . 

That the said trust, so to be created by said trustees 
as hereinafter fully set forth, shall be known and designated 
as "SECOND CAREY TRUST", tho said name being a designation of 
said trustees and their successors In trust in their collective 
capacity under the terms hereof. 

SECOND . 

That whenever the term "unit holder" is used herein, 
it shall be deemed to mean the holder of a certificate evidencing 
one or more beneficial interests In and to the trust estate 
described in said certificate, which trust estate consists of 
personal property, oil and gas mining leases, and oil and gas 
interests, the legal title, ownership and control of said 
properties at all- times to be vested in said trustees. That, 
whenever the terra "certificate of interest" is used herein, 
it shall be deemed to mean an Instrument in writing or in print, 
or partly written and partly printed, issued by said trustees 
or by some cf their number, who may be designated as President 
and secretary, evidencing the ownership of the equitable rights 
to the net income in the property, as described in said 
"certificate of interest" of one or more beneficial interests, 
as may be therein stated. 

THIRD. 

The Trustees, in their collective capacity, shall 
be designated as "SECOND OAREY TRUST", and under that name 
shall conduct all business and execute all instruments in 
writing in the performance of their trust. They shall elect 
one of the members as "President", one r. • "Vice-President", and 
one as "bepretary-Treasurer", and shall cu ignate one of said 
officers so elected as the "Chief Executive Officer" of said 
truant'/ and shall designate one as the "Chief Financial Officer" 
of said trust. All contracts, certificates of interest, 
conveyances, quit claims and assignments of the title to 
any property shall be executed by signing the name 
"SECOND CAREY TRUST" By _ President, 
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Instrument of ass J gnment and transfers may be executed to 
and In the name of "Sl.CC-I.X CAhhY ThUS'i" and the raid trustees 
shall have power to adopt a seal and use the seal c; said 
trust In executing such Instruments* 


FOURTH* 




That all property, contrac'ts, choses in action and 
oil and gas mining leases above described (except the fees. 
Income, expenses, accumulations and emoluments accruing to 
the trustees as hereinafter set out), shall constitute a 
separate trust to be held, kept, managed and disposed of 
according to the toms of this declaration of trust, duly 
executed, acknowledged and recorded by the trustees hereof, 
for the use and benefit of the unit holders or certificate 
holders, as shown by the books of the trustees* 

FIFTH * 

The capital of "SECOND CAREY TRUST" 
shall be the interest in said contracts, the properties 
and the oil and gas mining leases and interests therein, 
as hereinabove described, and any and all rights thereunder, and 
any and all properties conveyed to said trustees or vested in 
then under and by virtue of the assignment of said contracts, 
save and except the accumulated net income from the proportionate 
part of the property represented by unsold units; the said 
proportionate part of the net Income derived from the 
property until units are sold belonging to the trustees 
and being reserved herefrom* The said trustees shall divide 
said capital consisting of said property and rights, as 
hereinabove described, into five thousand (5,000) beneficial 
unite (hereinafter called units), which shall be of equal 
right and preference, subject to time of purchase, as to 
Income and distribution, and certificates shall not be 
Issued for more than five thousand units, and each unit shall 
entitle the owner or holder thereof to l/5000th part of the 
net income and proceeds derived from said properties so held 
in trust, subject to all the conditions of this declaration 
of trust* The beneficiary or beneficiaries of this trust 
shall be the owner or owners of its units and they shall be 
known as "Unit Owners", and amy person, holding or owning any 
beneficial interest in the trust shall be deemed to be a 
"Unit Owner or Holder", and hereinafter referred to as such* 
Ownership of units in this trust shall be evidenced by 
certificates in an appropriate form, to be selected and 
approved and issued by the trustees* Each certificate shall 
contain the name of the person to whom issued, shall state 
the number of units that it represents, shall state that it 
is non-assessable, and shall be signed by said trust by 
its proper officers* Certificates may be issued for fractional 
shares of the unit, provided that no certificate shall be 
Issued except at the option of the trustees for less than a 
full unit* All units or certificates therefor in this trust 
shall be transferable only on the books of the trust upon 
surrender of the certificate or certificates, representing 
the units, properly endorsed. Such certilicates shall be the 
sole and only evidence of the ownership of any of the units 
In this trust, and ownership of such certificates, as shown 
by the trustees 1 records, shall be conclusive evidence for all 
purposes of the rights of any person to share in all the rights, 
privileges, property and benefits arising from the ownership of 
units in the trust, and neither the trustees, nor any other 
person, shall be In any way liable by reason of acting upon such 
evidence of ownership, and the ri w ht to do so shall not be 
affected or abridged by any kind or character of notice* 
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SIXTH 






This trust shall continue for a period of 
twenty (20) years from the date hereof, unless terminated 
sooner In the manner hereinafter set forth* If, at the 
expiration of said twenty year period this trust has not been 
wound up or liquidated, then the trustees shall Immediately 
proceed to liquidate and wind up the affairs of said trust, 
and shall distribute to the unit owners, after all proper 
liquidation and other expenses and claims have been paid, 
the property or the proceeds therefrom* In thus liquidating 
and winding up said trust and its property, the trustees shall 
have the absolute right to sell or dispose of the whole or any 
par t vyf said pro. erty, either at public or private sale, 
without consulting or procuring the consent of the unit 
owners or any of them, the same as though the property was 
the individual property of the trustees, and anyone 
purchasing any part of said property shall not be required, 
in any way whatever, to inquire either as to the right or 
authority of the trustees to make the sale or to inquire as 
to the manner in which the trustees intend to handle, 
distribute or dispose of the proceeds* before a unit owner 
shall be entitled to receive his or her proportionate part 
of the ;r oceeds upon liquidation, said owner 3hall be 
required to surrender certificates for the units representing 
his or her participation* 

SEVENTH* 


The trustees shall have full and exclusive power 
and authority to demand, sue for, claim and receive any and 
all royalties, rents, bonuses, oil runs, gas runs, oil, gas. 
Income, dividends and payments due from the property heretofore 
described, or from any ether property hereafter conveyed to 
the "SECCNL bAi-.EI ih'uSY w , and the trustees shall huve likewise 
full and e elusive power and authority to hold, handb, 
operate and manage the property, and to distribute the Income 
ana ;roceods therefrom, as heroin provided* 

ElvhTH* 


The trustees nay sell or convey all or any part 
of the trust property upon receiving In advance, the written 
consent such sale or conveyance of the owners of two- 
tuirda (2/3) In amount of the units in this trust* 


NINTH , 

The trustees may liquidate and wind up such trust 
and all oj its property in such manner and at such times prior 
to the expiration of the twenty (20) year period as the owners 
of two-thirds (2/3) In amount of the units in this trust may 
in writing direct* 
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Anyone dealing with the trustees in purchasing 
or acquiring from said trustees any of » he property oi said 
trust shall have the right to rely absolutely upon the 
written representation or certificate made by the trustees 
to the effect that the trustees have authority to make the sale 
or conveyance and to the effect that the requisite number 
of unit holders has properly consented to and authorized in 
writing such s ale or conveyance* One purchasing or in any 
manner acquiring any of the property from the trustees before 
consummating said purchase or acquisition shall not be 
required to examine the books, rocords or other papers of this 
trust, but shall only be required to take from the trustees 
t written statement or certificate to the effoct that it 
has the right to make tho sale, transfer or conveyance 
and thereupon, such written certificate, as to such person 
purchasing or acquiring the property from the trustees, 
and as to such purchase or acquisition of such property, shall 
be conclusively deemed to be true, whether it is or is not 
in fact true, and all owners of all units and certificate 
or certificates of beneficial interests in this trust by 
the acceptance or acquisition of their units or certificates 
therefor specifically agree to this provision# The right 
of one purchasing or in any manner acquiring property of this 
trust from the trustees to act and rely absolutely upon the 
certificate made by the trustees in the manner aforesaid 
shall not be affected or abridged by any kind or character 
of notice# 


ELEVENTH# 


The trustees, their successors and assigns, 
shall have the right to receive and deduct from the 
gross receipts all of their actual expenses incurred or 
accrued in operating the property, if operation be necessary, 
or in attending conferences with the operator, and the 
trustees shall have the power and right to bind the trust 
estate horein conveyed for all necessary or needful expenses, 
including court costs, accountant's fees, witness fees 
and attorney's fees covering litigation, or necessary legal 
advice involving the trust property, or any other necessary 
or needful expenses or services, and to pay therefor out of 
said receipts, or to reimburse themselves therefor# 

The said trustees, if they deem it necessary 
or to the advantage of said trust or to the beneficiaries 
thereof, may advance moneys to said trust for the use of 
said trust or of the beneficiaries hereunder, from time to time, 
and shall be reimbursed therefor out of any income from 
the properties of said trust# 

In addition to the expenses abovo set forth, the 
said trustees, as full compensation for their services, shall 
receive and retain five per cent (5/o) of the net receipts 
arising from any source whatsoever, including the receipt from 
the sale oi all or any portion of the trust property, and 
net receipts shall mean gross revenue or receipts less the 
costs only of the operation and development of the property, 
or the proportionate part thereof, but not less the other 
expenses mentioned in subdivision one (1) of this paragraph, 
and sxibdivision (b) of para 0 raph TWELFTH hereof# 






TWELFTH. 


All moneys received by the trustees from said 
properties (subject to the provisions of the foregoing 
paragraphs FIFTH and ELEVENTH of this Declaration of Trust), 
shall be applied and distributed on or before the 26th day 
of the month following the month of receipt by the trustees 
in the following manner and order: 


(a) Five (5/0 per cent* of said net receipts, 
as defined in paragraph El.EVENTH, shell be retained by the 
trustees as their compensation* 


(b) To the payment of State, gross production, 
ad valorem or other State or Federal taxes (exclusive of 
Income taxes unless the trustees shall, by any present or 
future law, be required to deduct or withhold the same), and 
also to the payment of other costs, expenses and charges, 
which may properly accrue or be incurred in connection with 
the administration of this trust estate, as set forth in 
subdivision one (1) of paragraph ELEVENTH hereof, and to the 
reimbursement of any moneys advanced by the trustees for 
the benefit of the trust or for the benefit of the certificate 
holders hereunder* 


(c) The balance of the income, which the then 
unit holders are entitled to receive, shall be distributed 
by the trustees to the unit owners ratably, PROVIDED, the 
trustees may reserve from monthly distribution and may 
retain such sums as they may deem necessary and reasonable 
for the proper and economical carrying on of said busineaa, 
and, PROVIDED FURTHER, that the purchaser of units*of Interest 
in said ^SECOND CAREY TRUST** shall participate pro rata 
in and from the benefits and net income of the property 
hereunder, or any other property for which said certificates 
or units of interest are issued, only from and after the 
purchase of said unit or units by the unit holder or holders* 
The purchaser of any unit or units in said trust shall be 
entitled to receive his pro rata share of the net proceeds 
received by the trustees from said properties for the month 
in which said unit or units are purchased (but not from income 
accrued or paid prior thereto) and a like proportionate share 
each succeeding month, but shall not be entitled to participate 
in any net income accrued to the property prior to the month 
of the purchase by him of said unit or unite* 
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THIRTEENTH. 

The ownership of units of beneficial interest 
by any person or persona shell not create any partnership 
between the trustees and such person or persons, nor between 
or among the unit holders, nor shall the trustees have the 
right or authority to create a partnership between thea- 
selves and any other person, firm or corporation with 
reference to the trust estate, but they shall at all times 
have the sole and exclusive right to manage the business of 
the trust estato and no unit owner shall ever have the right 
as such to interfere with the trustees* management or oontrol 
of the trust estate nor shall any person employed by the 
trustees ever have the right to bind or obligate the 
trustees in any transaction except with the full knowledge 
or consent of the trustees, and no Indebtedness or obligation 
of any kind whatsoever shall ever be an obligation of the 
trust estate, unless same is contracted in the manner set 
forth in this trust conveyance, end by and with the full 
knowledge and consent of the trustees, nor shall the unit 
owners or any of them ever have the right to require or compel 
by court action or otherwise the partition or distribution 
of the assets or properties of the trust estate prior to the 
termination of the period for which this trust was created, 
but they may consent thereto in the manner set forth herein¬ 
above. 


FOURTEENTH. 

The death, insolvency or bankruptcy of any unit 
owner or the transfer of his interest by sale, gift, devise, 
descent or otherwise during the continuance of this trust 
shall not operate as a dissolution or termination of the 
trust, nor shall it have any effect whatsoever on the trust 
estate, nor shall any of said events entitle the heirs, 
assigns or representatives to any accounting or to take 
any ection in court against the trustees or the property of the 
trust estate or business, but such heirs, assigns and repre¬ 
sentatives shall succeed only to the rights of the former 
unit owner in the some manner as if their ownership was one 
of purchase hereunder* This trust shall continue in full 
force and effect, notwithstanding the death of any one or 
more unit owners. 


FIFTEENTH . 

No unit owner shall ever be personally liable 
for any debt, demand or obligation of this trust of any 
kind whatsoever, whether arising out of contract or tort, 
and neither the trustees nor any agent or agents appointed 
by them shall ever have or acquire any right or authority 
to bind any unit owner personally by contraot, agreement 
or otherwise* The trustees shall give such notice as may 
be necessary of this limited liability of the unit owners 
in this trust to the persons, firms and corporations with 
whom the trust may deal, and in every written contract 
entered into by the trust or in its behalf, reference shall 
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be made to this Instrument and such contract shall or may 
contain a covenant or agreement on the part of the other 
party or parties to the contract that such party looks 
for the satisfaction of all claims and demands arising from 
or out of such contract and for all debts, engagements, 
contracts, and liabilities of any kind or character incurred 
by this trust to the funds and properties of the trust only. 
An omission to make such statement In any contract, however, 
shall not be construed to make any unit owner or the trustees 
individually liable for any engagement of the trust estate, 
but such statement shall be deemed to be In such contract 
or contracts. 


SIXTEENTH . 

It shall be the duty of the trustees faithfully 
and diligently to administer this trust, to keep correct 
and accurate records and accounts of all business trans¬ 
acted on behalf of the trust, to exercise prudence and 
economy In the transaction of the business by said trustees, 
diligently to care for and keep the property of the trust, 
and In all things so to handle the funds and properties of 
the trust as would a diligent and prudent man acting in his 
own behalf, and the trustees hereby bind themselves so to do. 
The trustees shall not be liable for errors of Judgment but 
only for bad faith and negloct of their duties herein 
enjoined upon them. Iftey shall make an annual report to 
certificate holders. 


SEVENTEENTH. __ 


Tulsa, Oklahoma, is hereby designated as the 
principal place for the transaction of business on behalf 
of this trust. 


EIGHTEENTH . 

Any person, firm or corporation acquiring a 
unit or units in this trust by purchase, gift, inheritance, 
in satisfaction of or as security for any debt, or in any 
other manner, assents to, accepts and approves all the terms, 
conditions, covenants and agreements contained in this 
Declaration, and all amendments thereof, and from the date 
such units are so received, this Declaration shall have 
binding force and effect upon him, it or them, provided, 
however, that such unit holder or certificate holder, or 
beneficiary, shall have no legal right to the trust property, 
whether real or personal, or to any parcel, part or portion 
thereof, but units hereunder shall be personal property, 
giving only the beneficial rights to distributable income as 
in this instrument specifically set forth, and at the 
termination of the trust hereby created, whether by expiration 
of the period fixed for its existence, or by its dissolution 
or liquidation otherwise brought about, the unit owners shall 
be entitled to a division of the property owned by the trust 
to the extent provided herein. 
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NINETEENTH. 


f s r 


This trust conveyance and any provisions con¬ 
tained herein, may be repealed, modified or amended by the 
trustees acting by and with the consent In writing of the 
holders of two-thirds (2/3) in amount of the units in this 
trust, provided that, if by legislative enactment an amendment 
hereof becomes necessary to comply with the Constitution, or 
statutory law of Oklahoma, then the trustees may, without 
obtaining such consent from the unit holders, execute and 
record an amendment to this trust conveyance whereby it will 
be amended so as to comply with such Constitution or statutory 
law* 


TWENTIETH. 


Wherever in this Declaration any act or thing 
is to be done or performed by the trustees, or any conveyance, 
assignment, contract or certificate is to be executed by the 
trustees, the same shall mean that the same may be done or 
executed by "SECOND CAREY TRUST", through its principal 
offloer*, the said trustees at all times being responsible 
for the acts of said officers* 

TWENTY-FIRST . 

The trustees herein named may resign at their 
option from the duties of the trustees as herein provided, 
and new trustees may be selected by the remaining trustees 
in office, or by the remaining trustee* The new trustee or 
trustees shall succeed to all the rights, duties and liabilities 
of the trustees herein named* No such-change in the trustees 
shall be effective or binding upon any person dealing with the 
trust until a written Instrument, relinquishing the trust 
to the new trustee and duly executed and accepted by the old 
trustee, shall be recorded where this Declaration of Trust 
is required by the Laws of this State to be recorded and until 
there shall also be recorded the acceptance of said trust by 
the new trustee or trustees and their acceptance be filed, 
where, by law, this Declaration is required to be filed and 
recorded* 


TWENTY-SECOND. 


The trustees herein named and any successors 
in office of said trustees may at all times own certificates 
of Interest in any properties, for which certificates of 
Interest may be Issued hereunder; they may at all times 
own certificates of Interest in other similar trusts and may 
buy and sell, in their individual capacity, any species of 
property, although the property may be of the same character 
as that on which certificates of interest are Issued hereunder, 
but this right in said trustees shall not reduce in any 
manner the duties of the trustees hereunder* 

TWENTY-THIRD . 

The trustees at all times shall hold said property 
the same as if said trustees were the sole and exclusive 
owners thereof and no unit holder shall have any right or 
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authority to participate in or direct the management thereof 
and the said trustees at all times shall have full poorer 
and authority to contract with and employ servants, agents 
and employees to perform the duties necessary in the operation 
and management of the property, and may, in their discretion, 
contract with other persons, firms, corporations or trust 
estates for the management of said property or the collection 
and distribution of the proceeds therefrom, and may perform 
any act, required to be performed by them, through said 
servants, agents, employees, persons, firms, corporations or 
trust estates, but this authority shall not in any manner 
reduce or affect the duties of the trustees hereunder* 

IN WITNESS WHEREOF, the said W* E. BROWN, 

A* J* DIFFEE and H* I* SHANKS have set their hands and sepia 
to this Declaration and Formation of Trust, this the 
day of f -j _, 1934* 



STATE OF OKLAHOMA, ) 

) ss*: 

COUNTY or TULbA* ) 


Before mo, the undersigned, a Notary Public in 
and for the State and County aforesaid, duly commissioned 
and acting, to me personally known, this day appeared 
'./• E* EROWN, A* J* DIFFIE and H* I* SHANKS, who acknowledged 
to me that they had made and executed the foregoing instrument 
and Declaration of Trust as their free and voluntary act and 
deed, and for the uses and purposes thorein contained and 
set forth. 
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WITHERS MY HAND, as 
day of u .. 


such Notary Public, 
_, 1934. 


this the 
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No 


My Commission Expires: 
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Public 
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AN EXPRESS TRUST. 

UNDER THE CAWS OF THE STATE OF OKLAHOMA. 
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THIS IS TO 
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JJTH^RI^ED BENEFICIAL UNITS 5.000 

^Jfi jNoit-aaseseable 


' erty and profits descril 

Two certain aala 
, pur, a corpor a tion, and Wi 
y' covenanttd / 'to tail, aaaig 
•ring aeventy-three (73) 
bom, tba aaid tract ' 
on tha wwnt of 
County, Oklab< 

County, 

Iua; the 

North, 
ail in 


in “SECOND CAREY TRUST, 


me, 


16, 1934, made by Wilcoaand Oil Company, a corporation; Triaotr ' 
tha Trustee* of Tha South writ Company, an itsrtu trust, by which 
eighth (V^t h) in terest in and to the seren-aighths (%th») working 
. known as the W fcSTGA 1 b-CAREY LEASE, in Section 34, Townshij 
lead East Side Addition to Oklahoma City, Oklahoma, (the particular lotsl 
1 fiu Mining Leases corering tha NWK and the N14 of the SW % of 
leu; Lots 13, 14 and 17, Townsita Addition No. 2. to Colgate, Oklab 
»*•; tha NEK of tha SE!4 of Section 10, Township 22 North, Range 14 
ip 22 North, Range 16 East: tba SB 14 of tha NEK of tba NEK a 
K of Section 19, Township 20 North, Range 16 Ease; and the SWK 
150 icrti, mors or less. 

held by tba Trnstaaa of "SECOND CAREY TRUST’ aa 
tracts and property, known aa "SECOND CAREY TRUST,” and 
from the above-named contracts 


taining 40 acres, more 
Section 36, Townahf 
ip 23 North, R 


properties. 


^arising and to arise 
farted to. 

___ CAREY TRUST* have dadarad and do dadara that they bold 

and conaay tha pWntti ilMiib i J therein, covered by this 

therefrom, as ih^ptb la said Dadaration of Trust, and tha incomes, profits and proceeds from 
subject to an Ain accoaflance with tha terms of tha Dadaration of Trust, aaada by "SECOND. 
Racordsr s of ApdiiMr Tulsa, P itts b u r g , Oklahoma. R ogers and Coal f*-' 1 **" f t** l Oklahoma, 

Tha aaid Dadaration of Trust embodies and acts forth” In detail the terms, conditions 
accruing to tha owner and holder of each unit is said trust; and tha acceptance of this 
ohligafinna of said Dadaration of Trust tha same as though said terms, conditions and 
Dadaration of Trust and as sat forth herein, and no other. 

On or before tba 29th day of each month, the holder hereof shall be entitled to r 
and than available for distribution, subject to tha retention and disbursement by tba Trustees of 
Dadaration of Trust, and subject to the rights of the Trueteaa to i war es income for future di 

This Certificate shall be die only evidence of die owner s hip of the above units, and is transferal 
by duly authorised attorney, upon surrender of this Certifiesta, properly endorsed, and no owner of 



prop- 


_ Oil Com- 
contracted 
on and cov- 
a County, Okla- 
being enumerated 

15 East, Pittsburg 
Range 10 Bast. Coal 


nihfp 22 
14 East, 


ders of tba certificates in and of the 
the distributable funds to came into 
in accordance with and subject to the 

tracts and the covenants to seO, assign,’ transfer 
and tha income/, profits and procesds 
ibed for tha uaa and benefit of the unit holders, 
1934, and duly recorded in tha office* of tha 

the duties and rights of the Trustees, and tha benefits 
governed by and abide by all tha terms, condition* and 
forth, and the rights of said bolder are, aa set forth in said 

of tha distributable money ruceivod during the preceding month 
ulations, fees and emoluments, as sat forth in the above mentioned 
forth in Mid Declaration of Trust. 

« books of "SECOND CAREY TRUST* by the owner in person, or 
ificate, except as provided in mid Declaration of Trust, shall have any 


authority, power or right whatsoever, to transact any business for or on behalf of "SECOND CAREY TRUST,” or tha Trustees thereof, in connection with said 
have no right to demand a participation or division of tha propa r ty, or any part thereof, and ahull have no interest in the. specific property belonging to "SECOND 
or in any part thereof, except the rights to receive the income and distributable funds arising therefrom as set forth herein, and as set fort h in the Mid Declaration of Trust. 
The owner of this Certificate shall not be personally liable for any debts, covenants, co n tr a cts or torts of "SECOND CAREY TRUST,” or of the Trustee* thereof. 

" WITNESS THE SIGNATURE of the officers of "SECOND CAREY TRUST,” -rprets t, this. _ _ 


property, and shall 
CAREY TRUST,” 


jdiy of 


193. 


"SECOND c^kREY le^ST,” 
By- 


President, 
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and direct the said- 


_as my attorney in fact, to present and 


surrender said certificate, and to request that a like certificate be issued to Kim. 
WITNESS MY HAND, tkis the_day of_ 
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fRNAL REVENUE AGENT IN CHARGE 

313 Federal Building. 


icond Carey Trust, 
k5 Kennedy Building, 
|Iso., Oklahoma. 
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rs: 


TREASURY DEPART 

INTERNAL REVENUE SERVjCE 
Oklahoma City, Oklahoma. . 

SFpt3 1936 


_ 

U > (im;c )? •. t $ 1 

WEWT/C t z<-n 1 


p: 


ivrt.'J. 


In re: Inoone Tax 

Date of report: August 1, 1936. 
Recommendation: 

Years Additional Overassess- 

1934 Tax ment 

Income $11,536.15 

Excoso-Profits 4,194.96 


Penalties 


Total: $15,731.11 

Exani.o r: Karl F. Martin. 


a) 


The recommendations which this office proposes to make with respeot to 
bur income tax liability as the result of a recent examination by an Internal 
jevenue agent are shown in the statement attached. 

If vou acquiesce in the proposed tax liability the enclosed Form 870 
bould be executed and forwarded to this office. Your consent to the prompt 
(ssessment and collection of any deficiency indicated will stop the running 
interest on such deficiency upon a date not later than thirty days after 
filing of the Fora 870 properly executed. 

Should you desire to make immediate payment without awaiting formal 
Issessment and notice and demand, you should forward your remittance to the 
pllector of Internal Revenue at Oklahom City, Oklahora, , enclosing 

Ihis letter, or a copy thereof. If payment is so made the interest period 
Jill terminate on the date of payment, and interest on the deficiency at 
ke rate of 6 per centum per annum to the date of your payment to the 
Jollector computed from the due date of the first installment should be 
Included in your remittance. 


If you do not acquiesce in the proposed recommendations you should file 
'protest in writing with this office within (20A days from the date of 

his letter, stating therein the grounds for ydur'exceptions. Any protest 
o filed will be given careful consideration, and. if you so desire, you 
ill be given an opportunity for a hearing before the recommendations are 
orwarded to Washington. 

Arrangements will be made by this office upon your request to answer any 
tiestions which may occur to you in your review of these recommendations. 

In any event please sign the enclosed form acknowledging reoeipt of this 
etter and related papers and return such form to this offloe. 


F closures: 

Statement of adjustments. 
Form 870. 

Form of acknowledgment. 


Respectfully,^ 



W. A. Holt/ 

Internal Revenue Agent in Charge. 
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Saoond Carey Trust 

(An Express Trust) Yea r ended Dooember 31* 1934 1 


TABLE 0 7 CQBTEUI8 
DESCR IPTIOK 


Statement of Total Tax Liability 
Preliminary Statement 

Sehodule 1 Adjustments to Vet Income 
,} Schedule 2 Computation of Tax 


Pages 1 to 7, inclusive 
STATEMENT OF TOTAL TAX LIABILITY 

Correct Tax 
Liability 

$11,636.16 
4.194.96 

$15,731.11 

PRELIMNAHT STATEMENT 


Kind of 

Tax 

Tear 

Tax Previously 

Assessed 

Deficiency 

Znoome 

1934 

Hone 

$11,536.16 

Excess-Profits 1934 

loss 

4,194.96 

Totals 


Vane 

$16,731.11 


Principal change is due to taxation as an association rather than 
as a fiduciary. 

All changes were fully explained to the trustee* who do not agree 
to the adjustments. 

Basis for taxpayer's objections: Contend that the trust 1s not a tax¬ 
able entity. 

History of Organisation 

This trust was organised undor the express trust laws of the 
State of Oklahoma on January 19, 1934. It was formed to acquire oil 
and gas properties, the attached descriptions of which are given In 
the prospectus and trust agreement. 

The trust agreement, copy of which is enclosed, gives oamplete 
details as to the organisation, purposes, etc., and further ocesaont 
herein is deemed unnecessary. It will be seen therefrom that the trust 


v 
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2 



Second Carey Trust 

(in Kxpress Trust) Tsar ended Deoeaber 31* 1934 

PBELOOHAfiT 3TADEHEWT (Continued) 

History of Organisation: (Continued) 

shall oentinue for a period of twenty years taxless terminated sooner. 

If at tbs expiration of the twenty year period* the trust has not been 
liquidated* the trustee shall proceed to liquidate and sind up the 
I affairs of the trust* and shall distribute to the ixiit holders* after 
t all expenses and olaims hare been paid* the property or the prooeods 
therefrom. In liquidating the trust* the trustee shall have the ab¬ 
solute right to sell or dispose of the shole or any part of the property 
without consulting tbs unit holders* the saae as thou^x the property were 
the Individual property of the trustee. 

The capital of the trust siiall be the property conveyed or to 
be conveyed to it, and shall be divided in 6,000 beneficial into rest 
units of equal right and preference. Ownership of units in the trust 
>■ shall bs evidenced by certificates, ill certificates shall be trans¬ 
ferable only on the books of the trust. Ths trustee shall have full 
and exelusive power and authority to demand* sue for* olain and receive 
all inocne from any souroe* and the trustee shall have exclusive au¬ 
thority to hold* handle* operate and manage the pr o p ert y and to dis¬ 
tribute the lnoone end prooeeds thersfran. 

The trustee nay sell or oenvey the trust pro p e r ty upon receiving 
in advenes the written o one out ftro such sale or oenveyanoe by the owners 
of two-thirds is eaotat of ths units in the trust. The trustee asy 
i liquidate the trust and all of its property in such wanner and at 
r suoh tine prior to the expiration of the twenty year period as the 
oners of two-thirds In anoint of the tnlts in the trust say* in 
writing* direct. Anyone dealing with the trustee in purchasing or 
acquiring frees the trustee asy of the property of the trust* shall 
have the rl£ht to rely absolutely upon the written representation 
or eerfeifloatlon wade by the trustee to the effeot that he has the 
authority to sake the sale or eenveyanoe. The inocne of the trust 
shall be distributed by the trustee to the unit holders. The owner¬ 
ship of units by a uj person shall not create any partnership between 
^ the trustee and suoh person nor between nor anong the unit holders. 

The death* insolvency or bankruptcy of any unit holdor* or the trans¬ 
fer of his interest shall not operate as a dissolution or tennination 
of the trust. Vo unit holdor shall be personally liable for any of 
the obligations of the trust. 

The above provisions of the trust agreement oause this trust 
to bs oonsidersd as an association as definsd in Article 801-3 of 
Segulatlons 86* and it ia therefore subject to tax as a corporation. 

The original r e tu rn was filed an Form 1040 and taxpayer oontends 
* that suoh action was oorroot* and will not agree that the basis for 
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So ootid Carey Trust 

(An Express Trust) Tear ended December 31, 1934 
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PRELIMINARY STATEMENT (Continued) 

I 

History of Organisations (Continued) 

taxation reccaanended herein is proper. Pending final determination 
by the Bureau, no attempt has been made to secure returns on Pom 
1120. 


Depletion and Depreciation 

The taxpayer was requested to prepare Fora n 0" data, to be filed 
■with this report in order that the net incane disolosed herein might 
be stipulated to be the taxable net inoone in the event the trust is 
ultimately held to be an association taxable as a corporation. 

i 

The data wen. compiled- in accordance with this request and ere 
available for inspection in the taxpayer's offioe, however, upon advice 
of oovnsel, the trustees decline to file it, believing that to do ^o 
would in effect aot as an admission that the trust is a taxable entity. 
The Fora "0" will be preserved in the files for use in the event a final 
decision holds the trust to be taxable. It is the trustees intention 
to oontest the Conmlssioner's ruling with respect to this and other 
associated trusts for 1933 and 1934 through the Supreme Court if neoes- 
sary, and it is their desire to oemfine the issue solely to that ofj 
determining the taxable status of the trust. 


Examiner oould obtain information from taxpayer's files from 
which cost depletion, depreciation and allowable depletion oould be 
oomputed, as taxpayer will make all information available. It is 
not deemed advisable to do this however, sinoe the taxpayer has de¬ 
clined to file the data aa required by the Regulations. Accordingly, 
no depletion or depreciation allowances are reoammended in this re¬ 
port, sinoe correct allowance cannot be computed without information 
as to allooation of oost, estimated recoverable reserves, eto., all; 
of which are, under the Regulation, to be submitted by the taxpayer! 
claiming deductions for depreciation and depletion. 


It is tho trustees position that they are not claiming doplotion 
and depreciation, and in f&ot are not entitled to such deductions 
sinoe the trust la considered by them to be merely a collection medium 
to oolleot gross reoeipts, pay out proper deductions, and remit thej 
^balance to the mit holders. Under this theory, depletion and depre- 
eiaticn would be allowable to each individual unit holder, and not to 
the trust as an entity. 


If the trustee's position is upheld by the Courts, it will be 
unnecessary to determine taxable not inoerne, and if the final deois^cn 
is to the effect that the trust is a taxable entity, the, as above 
stated, all information will be available to determine tax liability. 


i 

i 


I 

I 

i 


i 
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8a o end Carey Trust u 

(&a Express Trust) Year ended December SI, 1984 

PRELIMINARY STATEMENT (Continued) 

Depletion end Depreoi^tiw: (Continued) 

According to the provisions of the trust agreement as published is 
the prospeotus, the trust was entitled only to the lnoorae from the 
proportionate part of the property which had been paid for by the 
sale of wits (Paragraph 5). That part of the inocras aooruing to 
the unsold units was to be retained by the trustees individually* 
f 

As will be shown by the Form "0*, when filed, $48,882*84 was appli¬ 
cable to the p or tion represented by unsold wits, howeyiTn^the trustees 
retained only $11,500*00 of this amount, permitting $^6,832,84)to be re¬ 
tained by the trust for distribution to the benefioiarlesThe reason 
for this action by the trustees is not known and there la no doounenta. 
evidence in connection therewith* 

In the Form "0", this amount will be treated as a reductim to the 
ooet of the properties purchased, however, there appears to be no resaw 
to assume that it waa the intent of the parties to adjust the oost basis. 

The logical assumption is that the trustees desired the trust to 
make the best showing possible from the standpoint of distributions to 
wit holders, and in order to do so, waived the provision whoreunder 
they might retain this income* 

This report is therefore prepared on the theory that Paragraph 
5 of the trust agreement was amended by mutual consent of the trustees 
pdor to the sale of any units, to provide that in lieu of the lnoome 
to be retained as originally specified, $11,500*00 would be aooeptable* 

It is reoascended therefore that the net amount of $36,882*84 he 
considered as inoome to this trust instead of a reduction in oost prloe 
of the property* 
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Second Carey T r ust 
(An Express Trust) Y< 


m7 

coded December 31, 1934 

SCIC'DUIZ 1 

Adjustments to Set Insane 
Set incans as disclosed by return 
As oorreoted 

1st adjustment as eaaputed belov 
Unallowable deductions and additional insanei 

(a) Distributions to Tkiit Holders #55,986.00 

(b) Depletion, and depreciation 38,466.06 
(o) Additional oil and gas sales 2,017.70 

Total 

ble insane and additional deductions i 

#1.017.70 


(# 7,552.79) 
83,899.26 
#91,452.05 


#93,469.75 


(4) Cross Production Tax _ 

Total 2.017.70 

let adjustment as above #91,452.06 

8CHLDU1E 1-A 
Explanation of Xteas 

(a) Distributions to mit holders are held to be dividends, 
sinoe the trust has been determined to be an association taxable as 

fa corporation. 

i 

(b) Depletion and depreciation olaiaed in the return are elisd- 
anted in their entirety here, as taxpayer has declined to file Pone "o" 
data shoeing allocation of cost bet s e en leasehold and equipment, eetina- 
ted reserves, etc., ae required by the regulations. 

] 

K (o) The taxpayer exoludad groes production taxes firm its gross 
income In the return. The aaovnt paid is included herein aa income and 
aliened below ae expense in order that aotml gross inootao mj be re*! 
fleotod for the purpose of computing allocable depletion. 

(d) Croee produotion taxes included in gross income in Item (o) 
above.allowable as a deduction. 
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S«oood Carey Trust 
(An Express T r ust) Tear ended Deoeitber 31* 1934 

SCHEDULE 1-8 

Explanation of 1 tarns 
Unchanged 




The taxpayer In its Fora "0" will olalm development oosts as 
expense* stating that such eleotlan #111 be exercised if the trust 
Is held to be taxable. These oosts were capitalised on the books and 
not olaimsd in the return. 

Article 25 (M)-16 (d) providec that an eleotlan Bust be aade 
in the return for the first year In which stilt expenditures are aade* and 
in election once aade is binding for all subsequent years. 


The year 1934 eas the first In which this taxpayer had Incurred 
suit expenditures* and they were not charged off in the return. It is 
the writer's opinion* therefore* that an election eas aade. The tax¬ 
payer takes the position that the original return eas prepared isider 
the belief that the trust eas a acre collection sodium* collecting 
lnoone and paying expansea as agent for the various unit holders. It 
is contended that if it is held to be a taxable entity it has a right 
to oonsidor questions not deemed material when it eas believed to be 
non-taxable* and that it has the right to mice an eleotlan with respect 
to development oosts. 


It is believed that the original return reputes this argument. 

The income was reported on Fora 1040* ehloh is not merely an informa¬ 
tion return shoeing income subjeot to tax in the hands of another. A 
deduction of $35*466.05 for depletion and depreciation eas olalaed* 
indioatlng that the taxpayer recognised the feot that it had an invest¬ 
ment subject to thoee allowances. 

It reported oil and gas sales* operating expenses* etc.* and 
determined a net loss fran operations. 

The return indicates that the trustees were aware that the 
trust eas engaged in the production of oil* and eas entitled to ode¬ 
pute its net income tor tax purposes under the proper regulations. 

Under tbs regulations it eas premltted to make an election with 
respect to development costs* just as it eas permitted to oharge off 
depletion and depreciation* and it is inconsistent to recognise a part 
of the regulations and ignore other provisions. 

It is* therefore, the opinion of the writer that taxpayer 
elected to o .pltalise development oosts in its first return and ro 
deduction therefor my now be allowed. 


nit 



Sooand Corey Trust 
(An. Express Trust) 


Tsslt ended Dnoembor SI, 1954 


94 

i 

! 

I 

i 

i 
i 


SCHEDULE 2 
Ccoputaticn of Tax 
XHCCMK TAX 


Bst iso cds for taxable year 

Inoorae tax at 13*8/4 per oezxt 

I T»tal previously assessed 

Additional inoaae tax to be assessed 

EXCESS-PROFITS TAX 

Taxpayer filed no capital stock tax return, thorfore, 
the entire net income is subjeot to exoess-prorits 
taxi 


#83,899.26 ^ 

♦ll,536.15 

Eons 

1 

♦11,536.15 

I 

i 


Tax at & on. ♦85,899.26 


♦4,194.96| 

~ ■— I 
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Petition to Review Findings of Fact, Opinion, and 
Decision of United States Board of Tax Appeals. 
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Of Counsel . 
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Washington, D. C., 
Attorney for Petitioner. 
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BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

On February 23, 1938, the Commissioner of Internal 
Revenue mailed by registered mail to Second Carey Trust, 
905 Kennedy Building, Tulsa, Oklahoma, a notice oji de¬ 
ficiency in income and excess-profits taxes for 1934 in 
the respective amounts of $11,536.15 and $4,194.96 ^Ap¬ 
pendix 9-12). On May 19, 1938, within the ninetyj day 
period allowed by Section 272(a) of the Revenue Ait of 
1934, said Trust filed a petition with the United States 
Board of Tax Appeals, appealing from said deficiency! no¬ 
tice. Said proceeding was given Docket No. 93611 (App. 
3-12). 

i 

On April 9, 1940, after hearing, the Board proipul- 
gated its findings of fact and opinion reported at 4). B. 
T. A. 800 (App. 15-34) and on July 19, 1940, it entered 
its decision (App. 39), in which it found and held that 
there was a deficiency in income tax of $7,411.34 and) no 
deficiency in excess-profits tax. 

On August 19, 1940, petitioner filed a “Motion to [Va¬ 
cate Board’s Report and Decision; To Grant a New Tf-ial 
or a Further Hearing; To Make Additional Findings; And 
To Allow Amendments To the Petition” (App. 40-$3). 
Said motion was denied on October 3, 1940 (App. 49). j 

On January 3, 1941, pursuant to the provisions of 
Sections 1141 and 1142 of the Internal Revenue Code, pe¬ 
titioner filed with the Board of Tax Appeals a petition £or 
review by this Honorable Court of the findings of fact, 
opinion, and decision of the Board (App. 53-59). The 


2 


petition for review was made to this Court pursuant to 
stipulation entered into between counsel for petitioner and 
respondent under the provisions of Section 1141(b) (2) 
of the Internal Revenue Code (App. 60). 


STAT] 


Mia 


NT OF THE CASE. 


On January 19, 1934, A. J. Diffie, W. E. Brown, and 
H. I. Shanks were the owners of contracts whereby they 
were entitled to acquire the right to receive one-eighth 
of seven-eighths of the net proceeds from the sale of oil 
and gas producd from an oil and gas mining lease, known 
as the Westgate-Carey lease, covering 73 acres in the oil 
field in the Phillips and Mead East Side Addition to Ok¬ 
lahoma City, Oklahoma (App. 62-4, 73-4). 

On that day, the said Diffie, Brown, and Shanks ex¬ 
ecuted a “Formation and Declaration of Trust” (App. 73- 
84) in which they designated themselves as trustees of 
the aforesaid interest in the Westgate-Carey lease and 
formed the “Second Carey Trust,” said name being a 
designation of the trustees in their collective capacity 
(App. 76). The Trust was organized as an “express trust” 
under the provisions of Sections 11820-23 of the Okla¬ 
homa Statutes of 1931, with office at 905 Kennedy Build¬ 
ing, Tulsa, Oklahoma (App. 73). 

The trustees also declared as property of the Second- 
Carey Trust certain non-producing leases on four tracts 
of land located in Pittsburg, Coal, Rogers, and Tulsa 
Counties, Oklahoma. No development or operations were 
ever carried on and no revenue was ever received from 
these leases. They expired in 1934 bcause of non-pay¬ 
ment of rental. (App. 64, 76). 
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The material provisions of the trust instrument 
were as follows: 

| 

That the trust estate should be represented by 5,- 
000 units of beneficial interest for which non-asseSsable 
certificates of beneficial interest were to be sold,' each 

7 j 

unit of beneficial interest entitling the owner thereof to 
a one five thousandth part of the net income and proceeds 

I 

derived from the trust estate (App. 77); that said certifi¬ 
cates should be transferable only upon the books hf the 
trust (App. 77); that the trustees should have exclusive 
power and authority to manage the trust, to receive and 
collect the income from the trust property, to distribute 
the income and proceeds therefrom, and to sell and cojnvey 
any of the trust property with the written consent of the 
owners of two-thirds of the beneficial units (App. 78,j 81); 
that the trustees were authorized to deduct from| the 
gross receipts all necessary expenses incurred in connec¬ 
tion with the management and administration of j the 
trust, including as compensation for themselves five | per¬ 
cent of the net receipts from whatever source derived 
(App. 79) and were required to distribute the net receipts 
so arrived at equally among the unit holders before the 
25th day of the month following the month in which 
such receipts were received, less a small amount which 

i 

might be necessary to defray current expenses (App. 80); 
that neither the trustees nor the unit holders should be 
personally liable for the obligations of the trust and that 
the death of a unit owner or the transfer of a unit should 
not affect the continuity of the trust (App. 81); that j the 
trust should exist for a period of 20 years, but could be 
terminated at any time upon the written direction of j the 


I 
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owners of two-thirds of the beneficial units (App. 78); 
that the trustees should administer the trust faithfully 
and diligently and should keep correct records and ac¬ 
counts of all transactions (App. 82); and that, upon the 
resignation of any trustee, the remaining trustees should 
name his successor (App. 83). 

At the time of the creation of said trust, the said 
trustees did not know who would become purchasers of 
the units of beneficial interest (App. 62) and they had no 
agreement with anyone to contribute funds (App. 63). 
They proceeded under the provisions of the trust to offer 
to the public and to sell the 5,000 units of beneficial in¬ 
terest for the sum of $500,000. The expense of selling the 
units amounted to $100,000, leaving $400,000 of the amount 
received which was used to pay for the interest in the 
Westgate-Carey lease to be acquired under the contract 
which the trustees had at the time of formation of the 
trust. (App. 62-4). 

Five wells had been drilled on the Westgate-Carey 
lease by January 19, 1934, and oil and gas were being 
produced from it and sold at that time. The lease was 
being operated by the Westgate Oil Company, which 
owned a 50% interest therein, under an operating agree¬ 
ment with the Natural Gas Corporation, made prior to 
January 19, 1934. Petitioner acquired its minority inter¬ 
est in said lease subject to the aforesaid operating agree¬ 
ment, already in force, and it had no voice in the man¬ 
agement or operation of the lease. It had only the right 
to receive its share of the proceeds from sales of oil and 
gas, less its share of the operating expenses. (App. 62-3, 
65-6). 
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Petitioner has never at any time operated apy oil 
property (App. 64). Its only activity has been th£ re¬ 
ceipt of the net proceeds to which it was entitled and dis¬ 
tribution of those funds to its certificate holders 
62-3). Petitioner was not consulted as to the operation 
and management of the Westgate-Carey lease (App.! 66). 

Petitioner has never purchased or invested in any other 

i 

property or sold any of the property which it owned (App. 

64) . It has never owned any interest in well drilling and 
development machinery. In acquiring its interest in the 
Westgate-Carey lease, it acquired a pro-rata interest in 
the lease operating machinery or equipment and, through 
the withholding of its share of the operating expenses by 

the company operating the lease, petitioner has acquired 

I 

a pro-rata share in the additions to the lease operating 
equipment. (App. 24, 63). 

Petitioner’s trustees did not own any beneficial i|nits 
in the trust and had no interest in the trust property (App. 

65) , except (as provided in the Fifth paragraph of! the 
declaration of trust—App. 77) they retained unto them¬ 
selves the proportionate part of the net income from the 
property applying to the unsold units of beneficial inter¬ 
est. During 1934, while the sale of beneficial units pro¬ 
gressed, the net income which accrued to them under the 
aforesaid provision amounted to $48,382.84. However, 
the trustees retained only $11,500 of this amount jand 
contributed the balance of $36,882.84 to the trust to be 
distributed to the holders of petitioner’s beneficial upits. 
Said amount did not constitute income to petitioner, but 
respondent included the amount in petitioner’s income 
for 1934. (App. 68, 91). The Board raised a question as to 



i 

i 
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whether the amount was income to petitioner, but re¬ 
fused any relief on the ground that the issue was not 
raised in the petition (App. 33-4). 

Petitioner filed a fiduciary return of income for 1934 
on Form 1040, disclosing therein a net loss for the year. 
This was done on petitioner’s understanding that it was 
taxable as a trust. Respondent held that petitioner is an 
association, taxable as a corporation. The Board affirmed 
respondent on this point with one member dissenting. 
(App. 10, 29, 34). 

Respondent determined a net income of $83,899.26 
and a total tax liability (deficiency) of $15,731.11 (App. 
10-12). 

In its said 1934 return, petitioner took a deduction 
from gross income for depreciation and depletion in the 
amount of $35,466.05. When the revenue agent investi¬ 
gated the return, petitioner furnished him the data to 
substantiate the deductions, but respondent disallowed 
the total deduction and included the entire receipts from 
oil and gas sales as taxable income. (App. 11, 90). The 
deduction was denied, not because the revenue agent and 
the Commissioner of Internal Revenue did not have the 
information to substantiate the deduction, but, as stated 
in the revenue agent’s report (App. 90), because peti¬ 
tioner did not file the date. Petitioner furnished the 
information, but did not file it because it was advised by 
its then counsel that to do so might be taken as an ad¬ 
mission that it was an association taxable as a corporation. 
(App. 12, 25, 69, 90). The Board affirmed the determina¬ 
tion of the Commissioner of Internal Revenue in denying 
depreciation and depletion deductions based on cost be- 
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* I 

! 

I 
i 

i 

i 

cause no evidence was introduced by petitioner to; sub¬ 
stantiate the deductions on the basis of cost. But the 
Board did allow a percentage depletion deduction (27 |/2% 
of gross income from the property) computed under 
the provisions of Section 114(b) (3) ( injra ) of the Rev¬ 
enue Act of 1934. (App. 30, 31). 

In 1934 petitioner was required to pay its shaire of 
the development expenses on the Westgate-Carey lease. 
It did not take this amount as a deduction in its '1934 
return, because the return showed a loss without[ the 
deduction. No deduction was allowed by respondent for 
these development expenses on the ground that petitioner 
had failed to make an election with respect to the manner 
in which it would treat development costs. (App. 17| 47, 
52, 93). 

At the hearing of the case, petitioner’s counsel in¬ 
troduced evidence relating to the formation of petitioner 
and the type of activities in which it was engaged, ift an 

i 

effort to show that it should be taxed as a trust. He 
also introduced evidence to show that respondent ar¬ 
bitrarily and erroneously failed to compute petitiorier’s 
income and tax properly, even on the theory that peti¬ 
tioner was taxable as a corporation. (App. 60-72). He did 
not prove the proper income and deductions, but at the 
conclusion of the hearing filed a motion for a further hear- 

i 

ing for the purpose of showing the correct amount of‘tax 
due, in case the Board should hold petitioner taxable 
as a corporation and should find the Commissioner’s; de¬ 
termination arbitrary, excessive, and erroneous (App. 14). 

In its opinion the Board held that petitioner was iax- 

I 

able as a corporation and that the Commissioner’s defer- 
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mination was excessive and erroneous in certain respects, 
but it refused to grant a further hearing for the purpose 
of introducing evidence to show petitioner’s correct tax 
liability (App. 29, 30). 

Within thirty days after the promulgation of the 
Board’s opinion, petitioner, by its then attorney, filed a 
motion for rehearing, reconsideration, and further hear¬ 
ing of the Board’s report (findings of fact and opinion) 
promulgated April 9, 1940. The Board denied this mo¬ 
tion. (App. 34-39). Thereupon petitioner’s counsel with¬ 
drew from the case and petitioner’s present counsel en¬ 
tered his appearance (App. 2). On July 19, 1940, the 
Board entered its Decision holding that there was a de¬ 
ficiency in income tax for 1934 of $7,411.34 (App. 39). 
Within thirty days after said decision, as provided by the 
Board’s Rules, petitioner filed a motion to vacate the 
Board’s report and decision; to grant a new trial or a 
further hearing; to make additional findings; and to al¬ 
low amendments to the petition (App. 40-53). The re¬ 
quested additional findings of fact and the amendments 
to the petition were attached to said motion (App. 49-53). 
The Board denied this motion also (App. 49). 

STATUTES INVOLVED. 

Revenue Act of 1934: 

Sec. 22. Gross Income (48 Stat. 686). 

(a) General Definition.—“Gross income” in¬ 
cludes gains, profits, and income derived from sal¬ 
aries, wages, or compensation for personal service, 
of whatever kind and in whatever form paid, or from 
professions, vocations, trades, businesses, commerce, 



or sales, or dealings in property, whether real or per¬ 
sonal, growing out of the ownership or use of dr in¬ 
terest in such property; also from interest, rent, divi¬ 
dends, securities, or the transaction of any business 
carried on for gain or profit, or gains or profit^ and 
income derived from any source whatever. 

* * * * * * * 

I 

(b) Exclusions from Gross Income.—The follow¬ 
ing items shall not be included in gross income and 
shall be exempt from taxation under this titlej 

******* 

I 

(3) Gifts, Bequests, and Devises.—The valpe of 
property acquired by gift, bequest, devise, or inheri¬ 
tance (but the income from such property shall be 
included in gross income); 


Sec. 23. Deductions from Gross Income! (48 
Stat. 688). 

In computing net income there shall be allowed 
as deductions: 


(l) Depreciation.—A reasonable allowance for 
the exhaustion, wear and tear of property used iri the 
trade or business, including a reasonable allowance 
for obsolescence. * * * 

(m) Depletion.—In the case of mines, oil and 
gas wells, other natural deposits, and timber, a Rea¬ 
sonable allowance for depletion and for depreciation 
of improvements, according to the peculiar conditions 
in each case; such reasonable allowance in all cases 
to be made under rules and regulations to be pre¬ 
scribed by the Commissioner, with the approval of 
the Secretary. 

* * * * * * * j 

I 

Sec. 114. Basis for Depreciation and Depletion 
(48 Stat. 710). 

* * * * * * * 

(b) Basis for Depletion.— 

* * * * * * * | 

(3) Percentage Depletion for Oil and jOas 
Wells.—In the case of oil and gas wells the allpw- 
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ance for depletion under section 23 (m) shall be 
27 1/2 per centum of the gross income from the prop¬ 
erty during the taxable year, excluding from such 
gross income an amount equal to any rents or roy¬ 
alties paid or incurred by the taxpayer in respect of 
the property. Such allowance shall not exceed 50 
per centum of the net income of the taxpayer (com¬ 
puted without allowance for depletion) from the prop¬ 
erty, except that in no case shall the depletion al¬ 
lowance under section 23 (m) be less than it would 
be if computed without reference to this paragraph. 

Sec. 161. Imposition of Tax (48 Stat. 727). 

(a) Application of Tax.—The taxes imposed by 
this title upon individuals shall apply to the income 
of estates or of any kind of property held in trust, 
including— 

******* 

(2) Income which is to be distributed currently 
by the fiduciary to the beneficiaries, and income col¬ 
lected by a guardian of an infant which is to be held 
or distributed as the court may direct; 

Sec. 162. Net Income (48 Stat. 728). 

The net income of the estate or trust shall be 
computed in the same manner and on the same basis 
as in the case of an individual, except that— 

******* 

(b) There shall be allowed as an additional de¬ 
duction in computing the net income of the estate 
or trust the amount of the income of the estate or 
trust for its taxable year which is to be distributed 
currently by the fiduciary to the beneficiaries, 

******* 

Sec. 801. Definitions (48 Stat. 771). 

(a) When used in this Act— 

(1) The term “person” means an individual, a 
trust or estate, a partnership, or a corporation. 

(2) The term “corporation” includes associa¬ 
tions, joint-stock companies, and insurance compan¬ 
ies. 
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Oklahoma Statutes, 1931: 

11820. Express Trusts Authorized. 

Express trusts may be created in real or personal 
property or both, with power in the trustee, jor a 
majority of the trustees, if there be more than j one, 
to receive title to, hold, buy, sell, exchange, transfer 
and convey real and personal property for the use of 
such trust; to take, receive, invest or disburse; the 
receipts, earnings, rents, profits or returns frorii the 
trust estate; to carry on and conduct any lawful busi¬ 
ness designated in the instrument of trust, and gen¬ 
erally to do any lawful act in relation to such trust 
property which any individual owning the same! ab¬ 
solutely might do. 

I 

11821. Declaration of Trust and Recording 
Duration. 

No such express trust shall be valid unless 'cre¬ 
ated, first, by a written instrument subscribed by; the 
grantor or grantors duly acknowledged, as convey¬ 
ances of real estate are acknowledged and recorded 
in the office of the county clerk of each county where¬ 
in is situated any real estate conveyed to such trustee, 
as well as in the county were the principal property 
is located or business conducted; or, second, by a )vill 
duly executed, as required by the law of the state. 
Such express trusts shall be limited in the duration 
thereof either to a definite period of not to exceed 
twenty-one (21) years, or to the period of the life 
or lives of the beneficiary or beneficiaries thereof. 
The instrument creating the trust shall specify |the 
period of duration thereof within the limitations 
herein provided. 

11822. Succession of Trustees. 

Instruments creating express trusts may provjide 
for succession to any trustee, in case of the deqth, 
resignation, removal, or incapacity of such trustee. 
In case of any such succession, the title to the trust 
property shall at once vest in the succeeding trustee. 
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11823. Liabilities of Trustees and Beneficiaries 
to Third Persons. 

Liabilities to third persons for any act, omission, 
or obligation of a trustee or trustees of an express 
trust when acting in such capacity shall extend to 
the whole of the trust estate held by such trustee or 
trustees, or so much thereof as may be necessary to 
discharge such liability, but no personal liability shall 
attach to the trustee or the beneficiaries of such trust 
for any such act, omission or liability. 


STATEMENT OF POINTS. 

The petition for review (App. 53-59) assigns the fol¬ 
lowing errors (App. 57-58): 

1. The Board erred in refusing to make the addi¬ 
tional findings of fact requested by petitioner in motion 
filed August 19, 1940. 

2. The Board erred in refusing to allow the amend¬ 
ments to the petition submitted in motion filed August 
19, 1940. 

3. The Board erred in holding that petitioner was 
an association taxable as a corporation and, in failing to 
hold that petitioner was an express trust, taxable as such. 

4. The Board erred in failing to hold that an amount 
of $36,882.84 received by petitioner as a contribution to 
capital should be excluded from petitioner’s gross income 
in 1934, and in failing to hold that this issue was raised 
by the petition before the Board. 

5. The Board erred in failing to find and hold that 
petitioner never at any time carried on any activity ex¬ 
cept that necessary to receive its share of the proceeds 


of oil from its fractional interest in an oil and gas [ lease 
and the incidental activities necessary to distribute such 
proceeds to its beneficiaries. 

6. If it be held that petitioner is taxable as cor¬ 
poration, the Board erred in refusing to direct a 
hearing of the case for the purpose of determining j peti¬ 
tioner’s correct tax liability for 1934. 

j 

7. If it be held that petitioner is taxable as aj cor¬ 
poration, the Board erred in failing to allow deductions 
for depreciation and cost depletion in 1934, and in failing 
to require additional evidence with respect thereto, when 
the record shows that it was readily available; ai|d in 

failing to hold that respondent acted arbitrarily and With- 

i 

out regard to law in denying such deductions, when the 
evidence establishing petitioner’s right to the deductions 
was available to him. 5 

8. If it be held that petitioner is taxable as a [cor¬ 
poration, the Board erred in failing to allow a deduction 
from income of development expenses in the amount of 
$19,575.20 paid by petitioner in 1934; or in not requiring 
additional evidence with respect thereto. 

I 

9. The Board erred in deciding that there is a de¬ 
ficiency in income tax for 1934. 

j 

The questions raised in these assignments of error 
may be grouped into three groups resulting in the fol¬ 
lowing three points which furnish the basis for the j ar¬ 
gument: j 

A. The Board erred in holding that petitioner is an 

i 

association taxable as a corporation and in failing to hold 
that it is a true trust and taxable as a trust (Errors 3, 5). 
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B. The Board erred in failing to exclude the amount 
of $36,882.84 from petitioner’s gross income (Error 4). 

C. The Board erred in denying petitioner’s motion 
to vacate its report and decision; to permit amendments 
to the petition; and to grant a further hearing or a new 
trial (Errors 1, 2, 6, 7, 8). 

SUMMARY OF ARGUMENT. 

A. State law determines property rights and the le¬ 
gal status of taxable entities. The Federal Government 
must tax entities as it finds them. Petitioner is an “ex¬ 
press trust” in Oklahoma—an entity in law having only 
the powers and rights of individuals. It is taxed as an 
individual and the Federal Government must tax it like¬ 
wise, when the federal income tax law provides that the 
income of trusts shall be taxed as individual income is 
taxed. This provision of the federal law as to taxing 
trusts is special, whereas the provision as to taxing as¬ 
sociations as corporations is general. A special provision 
takes priority over a general provision contained in the 
same act. 

Even if the priority of the special provision of the 
federal law as to the method of taxing trusts is held not 
to apply, petitioner is not an association within the re¬ 
quirements laid down by the courts and especially by the 
Supreme Court, in that there are no associates, the trust 
is not engaged in business, and the form of its organiza¬ 
tion does not resemble that of a corporation. 

Petitioner was organized to own and liquidate an in¬ 
terest in an oil and gas lease—an overriding royalty. It 
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has no voice in the management and operation of the; lease. 
It can only receive its share of the net proceeds from the 
sale of the oil and gas after expenses are paid. When 
the oil is exhausted its existence terminates, because its 
trustees must distribute monthly all proceeds, both profit 
and return of capital, which they receive. Petitioner is 
what the courts have termed a “liquidating trust.”! It is 
not an association within the law. 

i 

I 

B. The declaration of trust provided that !there 
should be 5,000 beneficial units, each having the ;same 
value or interest in the trust property and income It 
provided that these units should be sold but that the 
proportion of the income applying to the unsold units 
should go to the grantors of the trust property. 

The units were not all sold at one time and during 

1934 the grantors received $48,382.84. Although entitled 

i 

by the terms of the trust instrument to retain this! sum 
as their own, the grantors passed on $36,882.84 to the 
trust, which in turn was distributed to the unit holders. 
Respondent included the amount in petitioner’s income 
and seeks to tax it, when it did not constitute taxable 
income. The said amount was merely a gratuity to peti¬ 
tioner not based on any contractual or moral obligation. 
The income tax law provides that gifts are non-tax&ble. 
The amount of $36,882.84 should be excluded from jpeti- 

j 

tioner’s income. 

C. In the hearing before the Board petitioner pro¬ 
ceeded on the theory that it could try the main issjie— 
whether or not it was taxable as a trust or as a corpora¬ 
tion—and then, if that question should be decided agajinst 
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its contention, it could proceed to trial on the questions 
involved in a correct determination of income and tax 
liability on the corporate basis. The Board permitted pe¬ 
titioner to proceed on this theory and did not rule differ¬ 
ently until a year after the hearing. Petitioner, acting 
upon its understanding of the procedure, made no at¬ 
tempt to introduce evidence to enable the Board to deter¬ 
mine the correct income on a corporate basis. The record 
shows that the Board could not determine the correct in¬ 
come, if petitioner is to be taxed as a corporation. If 
permitted to do so, petitioner will produce evidence from 
which the Board may determine the correct depreciation 
and depletion deductions and the correct deduction for 
development expenses. The authorities support petition¬ 
er’s right to a further hearing in order to have its income 
and tax liability correctly determined, especially when it 
has been led to believe that it would be granted that 
right if such became necessary, and justice demands it. 
The Board erred in denying such right. 


ARGUMENT. 

A. 

The Board Erred in Holding That Petitioner Is an Associa¬ 
tion Taxable As a Corporation and in Failing to Hold 
That It Is a True Trust and Taxable As a Trust. 

Title I of the Revenue Act of 1934 deals with income 
tax. It is divided into parts, subtitles, and supplements. 
The part providing for the taxing of trusts is entitled 
“Supplement E—Estates and Trusts.” Section 161(a) (2) 
of said supplement (supra) and said Act provides that 



17 


I 


“the taxes imposed * * * upon individuals shall 
apply to the income of * * * any kind of property 
held in trust , including * * * income which is !to be 
distributed currently by the fiduciary to the benefi¬ 
ciaries * * *” (Italics supplied). 

Section 162(b) of said supplement and Act (supra) pro¬ 
vides that the trust income shall be “computed iiii the 
same manner and on the same basis as in the caSe of 
an individual,” with certain exceptions which are not ma¬ 
terial here—except the provision that any amount of in¬ 
come which is to be distributed currently to the bene¬ 
ficiaries shall be allowed as a deduction in computing the 
income of the trust. 

i 

The facts in this case establish beyond question j that 
petitioner is a trust created under Oklahoma Law! and 
that its property is held in trust by its trustees foi| the 

I 

benefit of its beneficial owners. The trust instrument! pro- 
vides that all moneys received from trust properties \ (in¬ 
come or capital) shall be distributed to the beneficiaries 
on or before the 25th day of the month following the 
month in which received (App. 80). 

Thus, petitioner comes squarely under the law j im¬ 
posing a tax on trusts. Its property is held in trust j and 
it distributes its income monthly, as well as the proceeds 
from its capital (depreciation and depletion reserves). 
There is no other provision in the revenue laws imposing 
a tax on trusts and no other provision dealing with 'the 
particular situation presented here. 

i 

The Board disregarded the foregoing mandatory pro¬ 
visions of law and the facts in this case, and held that 
petitioner is an association (App. 29) and, therefore, tax- 
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able under the general provisions of the law applying 
to corporations. In so doing the Board failed to recognize 
the well established principles (1) that state law controls 
property rights and determines the legal status of taxable 
entities and (2) that the general provisions of the law 
regarding the taxing of associations as corporations must 
give way to the special provisions taking certain trusts 
out of the general class of associations and taxing them 
as individuals. These principles of law, which the Board 
failed to follow, furnish the basis for the remaining ar¬ 
gument on point A. 

1. Petitioner is a true trust under Oklahoma law 
and is taxable as a trust under federal law. 

Petitioner is an “express trust” organized under Sec¬ 
tions 11820-11823, inclusive, of the Oklahoma Statutes, 
1931, which are set out above. These sections authorize 
the creation of express trusts for certain purposes and 
establish them as entities under Oklahoma law. 

Article IX of the Oklahoma Constitution is entitled 
“Corporations” and Section 1 thereof (Section 13584, Okla¬ 
homa Statutes, 1931) provides: 

“Sec. 1. As used in this article, the term ‘cor¬ 
poration’ or ‘company’ shall include all associations 
and joint stock companies having any power or priv¬ 
ileges, not possessed by individuals, * * *” 

Section 11820 (Oklahoma Statutes, supra ) provides 
that express trusts through their trustees have the power 
“to do any lawful act in relation to such trust property 
which any individual owning the same absolutely might 
do.” 
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i 

i 


Thus, under Oklahoma law, corporations, including 
associations, may do things which individuals may riot do; 
whereas trusts may do only those things which an in¬ 
dividual may do. It has been so held by the Oklahoma 
courts, and a “trust” has always been treated as an individ¬ 
ual. See General American Oil Co. v. Wagoner Oil & 
Gas Co., (1925) 118 Okla. 183, 247 Pac. 99; Wagoner Oil 
& Gas Co. v. Marlow, (1929) 137 Okla. 116, 278 Paq. 294; 
State ex rel. v. Douglass, 185 Okla. 3 (dissenting opin¬ 
ion); New York Casualty Co. v. Day, (1929) 185 jOkla. 
581. | 

In State v. Prairie Cotton Oil Company, (1937) 180 
Okla. 608, 71 Pac. 2d 988, the State of Oklahoma! was 
attempting to tax the Prairie Company, an express trust, 
as a corporation under Section 12369, Oklahoma Statutes, 
1931, which provided in part: 

“All corporations organized, existing, or doing 
business in this state, for profit, other than ppblic 
service corporations * * *, and other than national 
banks, state banks, and trust companies, shall bk as¬ 
sessed upon the value of their moneyed capital, etc.” 

j 

The Court, in holding that the company was hot a 

i 

corporation, said: 

i 

“The defendant in the instant case is a business 
trust organized pursuant to Sections 11820-11823, 
Oklahoma Statutes, 1931. It is not a corporation, 
company, association, or joint stock company having 
powers not possessed by an individual within the pur¬ 
view of Sections 1 and 18 B, Article IX, of the Con¬ 
stitution, and is, therefore, not a Corporation within 
the meaning of the tax statutes, Sections 12369, 1^372, 
Oklahoma Statutes, 1931. The evidence shows 
that its affairs are conducted by 3 trustees who em- 

i 

i 

i 

i 

i 
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ploy a manager subject to their own supervision. The 
trustees are subservient to no one. It is therefore 
not a joint stock company. Earlsboro Gas Co. v. 
Brovm Drilling Co., 175 Okla. 320, 52 Pac. 2d 730. 
Aside from the fact that it has a tradename in which 
it may sue or be sued, it has no rights under the 
law that an individual does not possess. See Liquid 
Carbonic Co. v. Sullivan, 103 Okla. 78, 229 Pac. 561. 
That fact alone is insufficient to warrant its classifi¬ 
cation as a corporation. Its property is assessable for 
taxation in the same manner as that of any individual.” 

It is thus conclusively shown that under Oklahoma 
law, an express trust is not an association. It is placed 
in the class with individuals, whereas an association is 
placed in a class with corporations. 

It is well settled that the rights and legal status 
of persons under state law control their rights and status 
under the federal tax laws. In other words, the Federal 
Government must tax subjects as it finds them. It may 
not make them over into something else. It may group 
entities into classes for taxation purposes, but, when Con¬ 
gress has so done, it may not then resort to other classifi¬ 
cations. An express trust, such as petitioner, is classed 
and taxed as an individual in Oklahoma and not as a 
corporation. 

A good example of the recognition of state law in 
administering the federal income tax law is found in the 
opinion of the Attorney General promulgated February 
26, 1921 (32 Op. Atty. Gen. 435). There it was held that, 
in states having community property laws, the earned in¬ 
come of either spouse shall be taxed half to the other in 
conformity with the particular state law. See Poe v. Sea¬ 
born, 282 U. S. 101, 51 S. Ct. 58; Goodell v. Koch, 282 


U. S. 118, 51 S. Ct. 62; Hopkins v. Bacon, 282 U. S. }22, 51 
S. Ct. 62; Bender v. Pfaff, 282 U. S. 127, 51 S. Ct. 164. 

In U. S. v. Cambridge Loan and Bldg. Co., 278 U. S. 
55, 49 S. Ct. 39, the question was whether the Cambridge 
Company was a building and loan association within the 

I 

meaning of the revenue act exempting such associations 
from taxation. The United States contended that the 
company was for all practical purposes a bank. It was 
held in an opinion by Mr. Justice Holmes that, sinie the 
federal law did not define a building and loan association, 
the company’s status under Ohio law must determir^e the 
question. Since it was recognized as a building an4 loan 
association in Ohio, it must be so recognized for federal 
tax purposes. 

Section 801(a) (2) of the Revenue Act of 1934 ( su¬ 
pra ) defines the term “corporation” as including associa¬ 
tions, but nowhere does the Act define the word “associa¬ 
tion.” Therefore, under authority of the Cambridge Loan 
and Building Company decision it is necessary to look 
to Oklahoma law to determine petitioner’s status. There 
•it is definitely not an association. 

Other instances in which the courts have recognized 
that the state law controls the taxpayer’s status When 

applying federal tax laws are: j 

i 

Blair v. Com., 300 U. S. 5, 57 S. Ct. 330. (State 

law determines the character of a trust, the nature i and 

I 

extent of the beneficiaries thereunder, and the power of 
the beneficiaries to assign their interest.) 

C. A. Everts et al., 38 B. T. A. 1039, 1046. (State 
law determines interest of subscribers in an oil syndicate, 
which Commissioner sought to tax as an association) 
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Colston v. Burnet, (Ct. Apps. D. C.) 59 F. 2d 867, 
61 App. D. C. 192. (State law determines whether oral 
contract to sell stock is binding.) 

Helvering v. Fuller, 310 U. S. 69, 60 S. Ct. 784. (State 
law controls in determining whether alimony trust has 
discharged husband’s obligation to support wife.) 

Cannon v. Nicholas, (10 C. C. A.) 80 F. 2d 934. (State 
law controls in determining interest of beneficiary under 
insurance policy.) 

Tyler v. U. S., 281 U. S. 497, 50 S. Ct. 356. (State 
law controls rights under federal law of tenants by en¬ 
tireties.) 

Christine Smith Kendrick et al., 34 B. T. A. 1040. 
(State law determines the nature and effect of powers 
of appointment in federal estate tax law.) 

It is not disputed that Congress could have defined 
“associations” and established the “criteria” for tax pur¬ 
poses, but it did not do so. It might have created a class 
which would have comprehended certain entities and 
groups from all states. But since it failed to do so or to 
give a definition for associations, it is necessary to look 
to Oklahoma law, when the trust under consideration is a 
creature of that state. See Rudolph Wurlitzer Co. v. 
Com., (6 C. C. A.) 81 F. 2d 971, for a lucid discussion of 
this point. 

It has been shown that petitioner is a true trust un¬ 
der Oklahoma law and that its declaration of trust re¬ 
quires its income to be distributed monthly to its bene¬ 
ficial owners. It has been shown that all its income is 
from its interest in the Westgate-Carey oil and gas lease 
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and that, under the Oklahoma law and the declaration of 
trust, that property right, or interest in said jiease, is 
held in trust. If the income from property held jin trust 
is to be taxed as the income of individuals is taxed, as 
Section 161 provides, then respondent and the Boafd erred 
in failing to hold that petitioner is taxable as a trust. 

2. Petitioner is not an association taxable as a cor¬ 
poration. 

i 

Section 801(a)(1), supra, provides that the term 
“person’’ means an individual, a trust or estate, a partner- 

I 

ship, or a corporation and subsection (2), supra, defines a 

i 

“corporation” as including associations, joint-stock com- 

j 

panies, and insurance companies. 

Thus, trusts and corporations are placed on the same 
level. They are both “persons” in law. But associations 

are one of the groups included in corporations. It is per- 

i 

fectly obvious that Congress did not intend the definition 
of a “corporation” to include trusts. Expressio unius est 
exclusio alterius. And it is perfectly clear from the 
foregoing that, if petitioner is to be taxed as a corpora- 

i 

tion, it must be because it is in fact an association, pr be- 

i 

cause it possesses attributes which so nearly resemble 
those of an association as entirely to overshadow thej trust 
attributes. Obviously, petitioner is not an insurance 
company; nor is it a joint-stock company under Oklahoma 
law. Cf. Earlsboro Gas Co. v. Vern H. Brown Drilling 

Co., (1935) 175 Okla. 320, 52 Pac. 2d 730, where ill was 

I 

held that a joint-stock company results from an ineffec¬ 
tive attempt to create an express trust. There is a jbint- 

I 

stock company when there is no express trust. 
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There have been a great many court decisions on the 
question of whether trusts are to be classed as associations 
or as pure trusts. It would consume much space here to 
analyze and discuss the various decisions and probably no 
useful purpose would be served in doing so, because of 
the many conflicts. 

In 1919 the Supreme Court decided Crocker v. Malley, 
249 U. S. 223, 39 S. Ct. 270. That case arose under the 
Income Tax Act of 1913, which taxed “every corporation, 
joint-stock company or association.” There the trust 
owned paper manufacturing mills which were being op¬ 
erated by lessees. The function of the trustees was to 
collect the rents and income from the property, but they 
had broad discretion in handling the affairs. They were 
required to handle the property and income for the bene¬ 
fit of the beneficiaries, but were not required to make 
annual distributions and could in fact re-invest the funds 
and postpone distribution for a period of 20 years, the end 
of the trust. The trustees received certain compensation 
for their services, which could be increased with the con¬ 
sent of a majority of the beneficiaries. Vacancies among 
the trustees could be filled only with the consent of a ma¬ 
jority of the beneficiaries. The Court, speaking through 
Mr. Justice Holmes, held that the trust was not an as¬ 
sociation taxable as a corporation. Speaking of the trust 
Mr. Justice Holmes said: 

“There can be little doubt that in Massachusetts 
this arrangement would be held to create a trust and 
nothing more. ‘The certificate holders * * * are in no 
way associated together * * V” 
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And again he said: 

I 

“We perceive no ground for grouping tide two- 
beneficiaries and trustees—together, in order ^o turn 
them into an association, by uniting their contrasted 
functions and powers, although they are in no i proper 
sense associated. It seems to be an unnatural perver¬ 
sion of a well-known institution of law.” 

The trust in the Crocker case had broader powers 
than the one in petitioner’s case. It could re-invest its 
funds and petitioner’s trustees could not. It could accu¬ 
mulate indefinitely while petitioner had to distribute its 
funds monthly. The beneficiaries could change the com¬ 
pensation of the trustees and designate the successors in 

i 

the case of a vacancy. No such powers existed in the 
beneficiaries of petitioner trust. The trustees and bene¬ 
ficiaries had some functions in common or jointly, but in 
petitioner’s case the beneficiaries had no powers what¬ 
ever. The language of the Court clearly indicates a Recog¬ 
nition of the state’s inherent right to control property 
rights and determine the legal status of its subjects for 
tax purposes in the absence of a clear intention in the law 
to classify them otherwise. The Crocker decision goes 
much farther than this Court is asked to go in the instant 
case. 

In 1924 the Supreme Court decided the case of hjfedit 
v. Malley, 265 U. S. 144, 44 S. Ct. 462, and three associated 
cases. All four cases involved trusts and the question 
was whether or not they were engaged in business as 
to subject them to the excise tax provision (commonly 
called the capital stock tax law) of the Revenue Act of 
1918. The law taxed corporations and associations alike 
upon the value of their capital stock if they were engaged 
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in carrying on or doing business. The Court found 
that all four trusts were engaged in business and there¬ 
fore subject to the tax. One of the trusts was the trust 
involved in the Crocker case, supra, but the Court pointed 
out that it had been changed or reorganized so that it 
was now clearly engaged in business. 

In the Hecht group of cases, little attention was paid 
to the form of organization and the matter of doing busi¬ 
ness seemed to be uppermost in the minds of the Court. 
The decision lends little assistance to the instant question 
because petitioner is not engaged in business. It is in the 
position of the Crocker trust before it was reorganized 
and became actively engaged in business. 

The last important decision of the Supreme Court on 
the taxing of trusts as corporations is Morrissey v. Com¬ 
missioner of Internal Revenue, 296 U. S. 344, 56 S. Ct. 289, 
delivered in 1935. That case arose under the income tax 
provisions of the Revenue Acts of 1924 and 1926, the ma¬ 
terial parts of which are substantially the same as the 
provisions of the Revenue Act of 1934 here under consid¬ 
eration. The Court granted certiorari “because of a con¬ 
flict of decisions as to the distinction between an ‘asso¬ 
ciation’ and a ‘pure trust.’ ” 

The facts in the Morrissey case were that the trus¬ 
tees in 1921 made a declaration of trust of real estate; 
they could choose their successors; they could purchase, 
encumber, sell, lease, and operate the property; they could 
construct and operate golf courses, club houses, etc.; re¬ 
ceive the rents, profits, and income; make loans and in¬ 
vestments; make regulations; and generally manage the 
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trust estate as if they were the absolute owners. There 

i 

were common and preferred shares representing : bene¬ 
ficial interests. The shareholders had powers in an ad¬ 
visory capacity. There was no provision for current or 
periodical distributions to the beneficiaries. 

After platting some of its land, selling lots, and con¬ 
structing a golf course and club house, the Morrissey 
trust sold the property to a corporation for stock, but con- 

i 

tinued to operate it under lease until January, 1924. j Dur¬ 
ing the years before the Court, its activities consisted in 
collecting installments of principal and interest ori con¬ 
tracts of purchase, the receipt of interest on bank accounts 

and of fees on assignments by the holders of purchase con- 

i 

tracts, the execution of conveyances to purchasers, the re¬ 
ceipt of dividends on the stock of the incorporated | club, 
and the distribution of moneys to its beneficiaries. | The 
trustees held from 16 to 29 per cent of the beneficial cer¬ 
tificates. 

I 

The Court held that the Morrissey trust was an (asso¬ 
ciation taxable as a corporation. In so doing it said in 
part: 

“ ‘Association’ implies associates. It implie^ the 
entering into a joint enterprise, and, as the appli¬ 
cable regulation imports, an enterprise for the trans¬ 
action of business ” 

It pointed out that the form of the trust must be anal¬ 
ogous to a corporation and that it must be engaged in 
business in order to class it as an association. Thus, 
while the Court granted certiorari in the Morrissey j case 
in order to clarify the conflict in decisions, it in fact leaves 
the question as it was before—requiring a decision jipon 

l 

I 

I 

I 
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the particular facts in each case. What are the facts in 
petitioner’s case? Were there associates? Was the trust 
carrying on a business? Did the trust resemble a cor¬ 
poration? 

The owners of petitioner’s beneficial interests did not 
“associate” themselves as conductors of a joint business 
enterprise. At the time of the creation of the trust, the 
trustees did not know who would become beneficiaries, 
and had no form of association with them. The trustees 
themselves did not purchase or own beneficial units. The 
certificate holders had nothing to do with the planning 
and creation of the trust, since it was formed before 
they purchased their shares. They were ignorant of the 
identity of the other certificate holders (App. 62, 63, 64, 
65). These facts negative any thought that there was a 
voluntary “association” between and among the certif¬ 
icate holders and the trustees. Thus, the first require¬ 
ment of the Supreme Court in the Morrissey case is lack¬ 
ing here. 

Petitioner acquired a right in an oil and gas lease 
which had five wells on it producing at the time and 
which was being operated by the Westgate Oil Company 
under an operating agreement with the lessor. The oil 
and gas were sold directly to the pipe line companies by 
the Westgate Oil Company. Petitioner acquired the right 
to receive its proportionate share of the proceeds from the 
sale of oil and gas, after its proportionate part of the ex¬ 
penses was deducted. It had no voice in the management 
or operation of the lease and could not say to whom the 
oil should be sold. It had only the right to see that its 
share of the proceeds was not dissipated. Petitioner’s 
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property was an interest in the proceeds from an linder- 
ground pool of oil. As the oil was produced and spld by 


the operator of the lease (Westgate Oil Company), 


peti¬ 


tioner’s interest became exhausted in that proportion. 
It was a liquidating proposition. Petitioner’s trustees 
could not reinvest the funds. They had to distribute 

i 

them monthly—both the income and the capital invest¬ 
ment returned. That is what it did and all that it jcould 

I 

do. When the oil in the particular lease was exhausted, 
petitioner was through. Its role was purely a passive 
one. 


A statement of some of the activities which peti¬ 
tioner did not and could not do under the trust instru¬ 
ment serves to show that it did not carry on a business. 
Petitioner did not buy or sell any property; it did npt re¬ 
invest any of the proceeds from oil and gas sales; i^ did 
not drill any wells and did not own any drilling machin¬ 
ery; it did not receive oil and gas as such and then ifesell 
it; it did not perform any act which entailed the exercise 
of business judgment in connection with the property in 
which it had an interest; and it had no voice in the Man¬ 
agement of the lease (App. 62-66). In short, petitioner 
could only receive its share of the proceeds. 


The mere collection and distribution of income, after 

paying the necessary carrying charges, does not constitute 

the carrying on of a business. 

McCoach v. Minehill Rd. Co., 228 U. S. 295, 33 S. 
Ct. 419. 

XJ. S. v. t Emery, Bird, Thayer Realty Company, 
237 U. S. 28, 35 S. Ct. 499. 

Higgins v. Com., (1941) 312 U. S. 212, 61 Sj Ct. 
475. 


i 
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The Cleveland Trust Co. et al. v. Com., (6 C. C. 
A.-1940) 115 F. 2d 481. 

Com. v. Gibbs-Preyer Trusts, Nos. 1 & 2, (6 C. 
C. A.-1941) 117 F. 2d 619. 

Ray Oil Co., 28 B. T. A. 1205, petition for re¬ 
view dismissed on motion—10 C. C. A., 71 F. 
2d 1001. 

The criteria for determining whether a business is 
carried on are found in the acts and deeds of the trustees 
and not in the mere existence of broad but unused powers 
given them by the trust instrument. Gardiner et al. v. 
U. S., 49 F. 2d 992; Lansdowne Realty Co. v. Corn., (1C. 
C. A.) 50 F. 2d 56; Fisk v. U. S., 60 F. 2d 665; Dunbar et al. 
v. Com., 65 F. 2d 447; Com. v. Kelley, (1 C. C. A.-1934) 
74 F. 2d 71; Tyson et al. v. Com., (7 C. C. A.) 54 F. 2d 29; 
Com. v. Brouillard, (10 C. C. A.) 70 F. 2d 154. 

In Com. v. Gibbs-Preyer Trusts, (6 C. C. A.-1941) 117 
F. 2d 619, the Court said: 

“The Government contends that the plain terms 
of the written instrument creating trusts canot be 
controverted by parol, and that the purpose of the 
trust and its taxability as an association must be de¬ 
termined from the language in the instruments. This 
concept must be rejected. The crucial test in deter¬ 
mining whether a trust is an association, taxable as 
a corporation, must be found in what the trustees 
actually do and not in the existence of long unused 
powers. In determining the applicability of the stat- 
tute, we must look to the actual activities of the en¬ 
tity rather than to its form or possible powers.” 

When measured by this test, the activities of the trustees 
in the instant case in receiving and distributing income 
do not constitute the carrying on of business. But even 
if the test is to be found in the powers granted to the 
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i 

trustees in the trust instrument, such powers when ap- 

i 

plied to the property of the trust on the terms i of its 
ownership, cannot be said to enable the trustees to carry 
on a business. 

i 

No power is given the trustees to purchase ai}y ad- 

i 

ditional property; to sell any trust property, unless they 
have the consent of two-thirds of the beneficiaries; to 
invest and reinvest funds in their possession; to bprrow 
money or make notes; to mortgage property; to decide 
what charges should be made to capital and what to in¬ 
come; to renew leases; to make new or substitute leases; 
or to repair, improve, or develop property. They were 
obliged to distribute all moneys which came into i their 
possession, and could retain nothing except an amount 
to cover current expenses. Since they were without 

power to acquire any additional property, the powers given 

1 

by the trust instrument could be exercised only with re¬ 
spect to the property conveyed by that instrument^ and 
by the terms of the conveyance they had no voice ih the 
management of it. 

i 

Insofar as the leases on four undeveloped tracts of 
land are concerned, the trustees could only hold them. 
They had no power to explore or develop or sell them. 

Said leases expired through non-payment of rental by 

i 

their own terms. 

Thus when the powers of the trustees under the trust 
instrument are considered in relation to the property held 
by them, it is readily seen that they had no power to 
carry on a business. 

i 

The trust considered in the case of The Cleveland 
Trust Co. v. Com., (6 C. C. A.) 115 F. 2d 481, is sinjdlar 

i 

i 

i 
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in form, purpose, and type of activity to the instant one. 
There the trust was formed to finance the acquisition of 
real estate, and land trust certificates were issued to cover 
the mortgage. The trust resembled a corporation in form 
and the trustees had the exclusive management of the 
property. They collected the rents and distributed them 
quarterly to the holders of certificates, after paying the 
trustees’ fees and expenses. The trustees had power to 
make contracts and leases and to modify and amend the 
existing lease; to borrow money for temporary exigencies 
but they could not bind the trustee or beneficiaries per¬ 
sonally. In holding the trust was not an association, the 
Court said: 

“The mere receipt of income from leased prop¬ 
erty and its distribution to cestuis que trustent 
amounts to no more than receiving the ordinary fruits 
that arise from the ownership of property and does 
not constitute doing business. * * * 

“As we view the facts here, one of the essential 
attributes of a taxable association growing out of a 
trust is absent, i. e., that of holding and operating 
property by a trustee for profit. The trust here in 
question was not carrying on a business, but was con¬ 
ceived for investment purposes, the advantage being 
a reduction of tax liability under the laws of Ohio 
[Cases]. 

“The power of the trustee to receive rents and 
distribute them to certificate holders did not have the 
effect of making it an association for profit, nor did 
the right to possession and disposition of the prop¬ 
erty, to lease or relet it in case of default by the 
lessee, have that effect but was a mere incidental 
power to be exercised under exceptional circum¬ 
stances. The trust instrument shows no plan to cany¬ 
on a business in buying, selling, leasing, or dealing 
in real estate.” 
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So in the instant case, the receipt of income from the oil 
and gas lease and its distribution amounted to rio more 
than receiving the ordinary fruits from the ownership of 
property. 

I 

In Ray Oil Co., 28 B. T. A. 1205 (petition for review 
dismissed by 10 C. C. A., 71 F. 2d 1001), the Board of 
Tax Appeals held the trust there involved not taxable 
as a corporation. The trustees had broad powers under 
the trust but did not exercise them. Their activities con¬ 
sisted only in sinking two test wells to prove the lease, 
after which they sold the property on a royalty! basis. 
Thereafter the trust existed only to collect its Royalty 
from the lease. The collection of income was held not 
to be doing business. To the same effect is Lucas v. Ex¬ 
tension Oil Co., 47 F. 2d 65. 

! 

Other cases in which an oil trust has been held tax¬ 
able as a trust rather than a corporation are: 

Nebo Oil Co., Memo B. T. A. No. 97460, Par. 
41022 Prentice-Hall B. T. A. Memo Opinion 
Service. 

Stantex Petroleum Co., 38 B. T. A. 269. 

C. A. Everts et al., 38 B. T. A. 1039. 

Com. v. Horseshoe Lease Syndicate, (5 C. C. A.) 
110 F. 2d 748. 

Com. v. Rector & Davidson, (5 C. C. A.) ill F. 
2d 332. 

i 

It is well established that the owning of a royalty 
interest in an oil and gas property does not alone Consti¬ 
tute the carrying on of a business. There is no difference 
between the owning of a royalty interest and the owning 
of the right to a share of the net proceeds from the 


i 

I 
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working interest (the lessee’s interest), when the owner 
has no voice in the management and operation of the 
lease, but simply receives a share of the net proceeds after 
the expenses of producing are paid. Such an interest is 
referred to as an over-riding royalty. Such was petition¬ 
er’s interest in the Westgate-Carey lease. The Board 
was certainly wrong when it stated in its opinion (App. 
27) that “petitioner not only owned an undivided interest 
in the oil property but the same interest in the machinery 
and equipment for operation, and it paid its proportionate 
share of the cost of operation. * * * the Westgate Oil 
Company operated the property for petitioner.” 

It has been shown that petitioner possessed only the 
right to receive a share of the proceeds from the oil and 
gas sales from the Westgate-Carey lease, after expenses 
were paid. The Westgate Oil Company did not operate 
the property for petitioner because petitioner had no con¬ 
trol whatever over that company. It might as well be 
said that the Westgate Oil Company was operating the 
lease for the lessor, the royalty owner. Thus, through 
an erroneous conclusion as to the facts, the Board reached 
and/or supported the erroneous conclusion that petitioner 
was engaged in operating a business and was, therefore, 
an association taxable as a corporation. 

In support of its holding that the Westgate Oil Com¬ 
pany was operating the lease for petitioner to the extent 
of petitioner’s interest in the proceeds therefrom, the 
Board cited Helvering v. Combs , 296 U. S. 365, 56 S. Ct. 
287. In that case the trustees acquired the whole interest 
in the lease except 8.5% of the oil and gas reserved by 
the lessor. An agreement was made with one Bailes to 
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furnish some of the equipment and materials and to [Super¬ 
intend the drilling of a well in return for 12% jof the 
production. The trust paid for the labor and materials 
not provided by Bailes. By that agreement the trustees 

employed a superintendent to do the drilling but lie was 

l 

under their direction and control. In effect they per¬ 
formed the drilling. That case furnishes no authority for 

j 

the statement made by the Board that the Westg^te Oil 
Company operated the property for petitioner. 

Thus, it appears that petitioner was not carrying on 
a business and does not come within the secon^I test 
applied to the trust in the Morrissey v. Com., 296 U. S. 
344, supra. 

The third test set out in the Morrissey case is whether 
the trust is similar in form to a corporation. The authority 
in a corporation rests in the stockholders who choose} their 
directors. The latter carry on partly through officers, 
but a majority of the stockholders can always control. 
In the instant case the beneficiaries have absolutely no 
voice in the affairs of the trust. A corporation acts en¬ 
tirely through agents, while the instant trust acts entirely 
through its trustees. It appears needless to carry the 
comparison further. Surely, the form of the trust does 
not resemble a corporation, so, the third test set out in 
the Morrissey case fails to bring petitioner into the' class 
of associations. j 

J 

i 

In motion filed after the Board’s decision wa§ en- 

j 

tered, petitioner requested findings (App. 50) that j 

Petitioner never at any time carried on any ac¬ 
tivity except that necessary to receive the proceeds of 
the oil from its interest in the lease, the payment of 

I 

I 

i 
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necessary expenses of operation and bookkeeping, and 
the distribution of the balance to the certificate 
holders (App. 62-3). 

and that 

Petitioner did not operate the oil property and 
had no voice in its operation. Its only interest in 
the lease was to share in the oil produced (App. 63, 
64, 66). 

These requested findings are supported by the evidence 
and go to the heart of petitioner’s status for tax purposes. 
It was error for the Board to refuse to find them. 

The Board stated (App. 27) that petitioner’s interest 
in the Westgate-Carey Lease was one to “explore” and 
operate, and that the trust must have been formed for 
further “exploration,” drilling, and operation of new 
wells. Such a conclusion overlooks the proven fact (App. 
62) that the Westgate-Carey lease was a developed and 
producing lease at the time petitioner acquired its in¬ 
terest therein, and there was nothing to explore. The 
trustees had no power to acquire new properties for ex¬ 
ploration and/or drilling. Although they had title to four 
undeveloped leases, those expired in 1934 for failure to 
pay rental thereon and were never devoloped. 

Even if the trustees had had the power to explore 
and develop properties, they lacked funds with which to 
do so. They were obliged to distribute all receipts to the 
beneficiaries. The Board’s statement that the trust pre¬ 
supposed “further exploration, drilling, and operation of 
new wells” is erroneous and is not supported by the rec¬ 
ord. 

The Board rejected (App. 27) the argument that peti¬ 
tioner is a liquidating trust, but in so doing it failed to 
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recognize that petitioner is in fact liquidating its property 
and can not acquire new properties. When the oil re¬ 
serves in the Westgate-Carey lease are exhausted tliat will 
be the end of petitioner’s existence. Each barrel of oil 
withdrawn hastens the end. If petitioner could accumu¬ 
late a surplus and invest it in other properties, this would 
not be so. Under the circumstances, petitioner’s jactivi- 
ties can be regarded only as liquidating its interest in 
the lease. A liquidating trust is not an association tax¬ 
able as a corporation. Helvering v. Washburn , (8 C. C. 
A.) 99 F. 2d 478; Trust No. B. I. 35 v. U. S. } (Cal. D. C.) 
25 Fed. Supp. 608.^ j 

From the foregoing it appears that the Board reached 

I 

erroneous conclusions of fact and law which led it to an 
erroneous decision. Even if the well recognized rul^ that 
special provisions of an act prevail over general provisions 
(discussed above) is not considered as controlling: | even 
if the legal status of petitioner as a trust under Okla¬ 
homa law (discussed above) is considered as of ncj> im- 

I 

portance: still the record shows that there is no associa¬ 
tion between beneficiaries, or between them and the 
trustees, and, therefore, no associates; that the trust does 

I 

not resemble a corporation in form; and that petitioner is 
not engaged in business activities—the three tests i pre¬ 
scribed in the Morrissey decision of the Supreme Court. 
Furthermore, the record shows that petitioner is simply 
liquidating its property, disposing of it piecemeal, after 
which it will cease to exist. Surely, under such circum¬ 
stances petitioner is a true trust and taxable as suchjun- 

I 

der the law. 
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B. 

The Board Erred in Failing to Exclude the Amount of 
$36,882.84 from Petitioner’s Gross Income. 

The declaration of trust by which petitioner was 
created provided, in paragraph numbered “Fifth” thereof 
(App. 77), that the capital of the trust should be repre¬ 
sented by 5,000 units of beneficial interest, each of the 
same right and preference, and that each should share 
alike in the income and proceeds derived from the trust 
property, provided that the income which accumulated on 
the portion of the property equal to the unsold portion 
of the beneficial units should belong to the three trustees 
who created the trust. The 5,000 units were not all sold 
at one time and under the aforesaid provision the sum of 
$48,382.84 accrued to the said trustees in 1934. The trus¬ 
tees retained only $11,500.00 of this amount and passed 
the remainder, $36,882.84, on to the beneficial unit owners. 
Respondent included the latter amount of $36,882.84 in 
petitioner’s income. The Board recognized the fact that 
the $36,882.84 did not constitute income to petitioner, but 
affirmed respondent’s determination on the ground that 
no such issue was raised in the pleadings (App. 33-4). 

In motion filed August 19, 1940 (App. 40-53), peti¬ 
tioner requested the Board to permit it to amend the 
petition and raise the issue and submitted therewith the 
proposed amendments (App. 51-2), but the Board denied 
the motion (App. 49). 

If petitioner had offered the amendments at the time 
of the hearing they would probably have been allowed, 
because they would not have caused any surprise on the 
part of respondent. The revenue agent’s report (App. 91) 
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i 

sets forth the facts and respondent could hardly object to 
them. Furthermore, the revenue agent, Mr. Karl £. Mar¬ 
tin, testified in effect that the amount in question did 
not belong to petitioner, but that he had included it in 
petitioner’s income anyhow (App. 68). j 

After that testimony and the introduction j of the 
agent’s report, a motion to conform the pleadings |to the 
proof in that respect would have raised the issue and 

i 

would have saved to petitioner the tax on income jin the 

I 

amount of $36,882.84. It must be remembered, hoWever, 
that petitioner’s attorney was proceeding under the theory 
that he could try the one main issue—whether or nojt peti¬ 
tioner is taxable as a trust or as a corporation—and then 
have his day in court if that question were decided ad¬ 
versely to petitioner. It can hardly be said that justice 
has been done when the evidence shows that the aijnount 
should not be taxed to petitioner and when the ^oard, 
while it still had jurisdiction of the case, denied a ipotion 

I 

which sought to claim that benefit to petitioner. ! 

Even if the Board had reason to deny the said mo¬ 
tion filed August 19, 1940 (App. 40-53), it still jcom- 
mitted error in failing to exclude the said amouht of 
$36,882.84 from petitioner’s income. Paragraph 4 (b) of 
the petition (App. 4) alleges in substance that respond¬ 
ent’s determination of income is erroneously based on net 
cash receipts of the trust from whatever source derived, 
which receipts do not constitute taxable net income. Such 
an allegation clearly comprehends the instant issue as to 
whether the $36,882.84 constituted income to petitioner, 
considering the source from which it was derived, it is 

believed that this allegation of error is broad enough to 

l 

I 

j 

i 


i 
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enable the Board to grant the relief which is so clearly 
due petitioner. 

In the said motion filed August 19, 1940, petitioner 
pointed out that the issue was before the Board under 
Paragraph 4 (b) of the petition and requested reconsider¬ 
ation of the question (App. 47). In order to clarify the 
issue it tendered the amendment to the petition (App. 
51) and requested findings of fact (App. 49-51) with re¬ 
spect to the item. Thus, it appears that the Board had 
the question before it from the beginning. 

The amount of $36,882.84 should be excluded from 
income regardless of whether petitioner is ultimately 
taxed as a trust or as a corporation. In either event the 

amount does not represent income. Section 22(a), 
supra, of the Revenue Act of 1934 defines gross income 
as 

“gains, profits, and income derived from * * * any 

source whatsoever.” 

Section 22(b) (3), supra , provides that the value of 
property acquired by gift shall not be included in gross 
income. It seems perfectly obvious that the amount in 
question was not received by petitioner as gain, profit, 
or income under the law. The facts show that the amount 
was passed on to the unit holders, but, if it can be as¬ 
sumed that petitioner did receive the said amount, then 
it constituted a gift or contribution. It has often been 
said that income arises only through contract, express 
or implied. Certainly there was no contractual obliga¬ 
tion through which petitioner acquired said amount for 
distribution to its unit holders. 
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I 

It is elementary that a voluntary payment, made by 
one who is not legally obliged to make it, is a mere gra¬ 
tuity or contribution and is not income. In Mqttis v. 
Becker, (Dist. Ct. Mo.) 19 A. F. T. R. 1331 (appeal dis¬ 
missed 93 F. 2d 997), it was held that the distribution 
of a dividend to the taxpayer, who did not own stock in 
the distributing corporation and could not have sued to 
compel payment of the dividend to her, was not taxable 

I 

as income. In Rice, Barton & Fales, Inc., v. Com., j(l C. 

| 

C. A.) 41 F. 2d 339, a vendee reimbursed a vendor-ihanu- 
facturer for part of the loss sustained by it upoh the 
manufacture of a machine. A contract price had been 
made, but, before the date of delivery, increased costs 
due to the World War caused the manufacturer tq lose 
money. The vendee of the machine bore this loss volun¬ 
tarily. The Court held that the voluntary reimburse¬ 
ment to the vendor, when there was no legal liability to 
do so, was merely a gratuity and not income to the vendor. 

In view of the facts, the cited cases, and the lajw, it 
is submitted that the Board erred in failing to exclude 
the sum of $36,882.84 from petitioner’s income, or in (fail¬ 
ing to grant petitioner’s motion to amend the petition, 

based on the facts, and then grant the relief sought. 

i 

C. 

I 

i 

The Board Erred in Denying Petitioner’s Motion to Vacate 
Its Report and Decision; to Permit Amendments 
to the Petition; and to Grant a Further 
Hearing or a New Trial. 

If petitioner is held to be a trust and its income tax- 

| 

able as trust income, then the other questions in the <jase 
are immaterial. It was upon this premise that petitioner 


I 
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presented its case to the Board. In his opening statement, 
petitioner’s counsel advised that, if the Board should find 
that petitioner is an association, taxable as a corporation, 
he would then present a motion asking another hearing 
in which to present evidence for the purpose of deter¬ 
mining the correct tax liability on that basis. The Board 
permitted petitioner to proceed on that theory of pro¬ 
cedure and presentation without advising its counsel that 
it would not permit such a hearing at a later date (App. 
60-61). 

Petitioner’s attorney presented evidence upon the 
proposition that petitioner was a true trust and taxable 
as such, and not an association (App. 60-71). At the 
conclusion of said hearing, petitioner’s attorney filed a 
motion (in conformity with his opening statement refer¬ 
red to above) in which he asked for judgment on the 
question of whether petitioner was a trust, or an associ¬ 
ation taxable as a corporation and also asked for a further 
hearing in case the Board should hold that it was an 
association, in order to present evidence to enable the 
Board to determine the correct income on that basis (App. 
14, 71). Said motion was not acted upon until the Board 
made its report on April 9, 1940, and it was then denied 
(App. 30-1). 

Within 30 days after said report was promulgated, 
petitioner’s then attorney again filed a motion (on May 
8, 1940), asking reconsideration by the Board of its re¬ 
port and a further hearing in order to present facts suf¬ 
ficient to enable the Board to determine the correct tax 
liability, if it still held to the view that petitioner was 
not a true trust. Said motion was denied by the Board 
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on May 9, 1940 (App. 34-39). Thereafter, petitioner’s 
then counsel withdrew from the case (App. 2) and the 
Board entered its Decision wherein it ordered aijid de¬ 
cided that there is a deficiency (App. 39). j 

On August 19, 1940, petitioner’s present counsel filed 
a motion to vacate the Board’s report and decision; to 

grant a new trial or a further hearing; to make additional 

l 

findings; and to permit amendments to the petition !(App. 
40-49). Accompanying said motion were proposed 
amendments to the petition and suggested new findings 
(App. 49-53). Said motion was denied by the Board on 
October 3, 1940 (App. 49). j 

The argument on this point is directed to the alter¬ 
native proposition that, if and/or when it is hel<^ that 
petitioner is an association taxable as a corporation and 
not a true trust, it should be permitted the opportunity 
to present its evidence on items which are absolutely] nec¬ 
essary to the determination of the correct tax liability. 
The Board’s report shows clearly that it was unable to de- 

I 

termine the correct income and, therefore, the correct tax 
liability. It states that respondent denied the depletion 
and depreciation deductions taken by petitioner although 
the data from which to determine the correct deductions 
was available to respondent. The result is that no depre¬ 
ciation has been allowed and only percentage depletion 

i 

has been allowed, when cost depletion would be njiuch 
more (App. 25, 29-31). j 

The Board’s report states also that there is evidence 
to the effect that $36,882.84 has been erroneously included 
in income by respondent, but that it cannot disturb j the 

l 

I 

i 

j 

i 

i 


i 



44 


determination of respondent because no issue was raised 
in the petition regarding it (App. 33-4). 

The Board found as a fact (App. 17) that petitioner 
was obligated to pay its proportionate share of develop¬ 
ment costs on the Westgate-Carey lease incurred after 
the date on which it acquired its interest (App. 17). The 
proposed amendments to the petition show that this cost 
amounted to $19,575.20 in 1934 (App. 52). The revenue 
agent’s report (in evidence as Exhibit 3) shows that this 
amount was not allowed as a deduction in computing in¬ 
come on the ground that petitioner had failed to make an 
election to do so in its first (1934) return (App. 93). 

Thus, the record as made shows that the income on 
which the Board determined the deficiency is erroneous. 
It shows that petitioner has diligently sought the oppor¬ 
tunity to present evidence on which the correct income 
and tax liability could be determined, if the main ques¬ 
tion was decided adversely to its position. It shows that 
the facts were not unknown to respondent when he made 
his determination. It shows that petitioner’s attorney set 
forth in advance the procedure which he thought would 
be proper (not unusual procedure) and proceeded in good 
faith to present the main issue, believing that, if it were 
decided adversely to petitioner, he could then present the 
facts to enable the Board to make a correct determina¬ 
tion on the other theory of the case. It shows that said 
attorney was permitted to proceed on that theory and that 
his understanding to that effect was not disturbed until 
the Board promulgated its report on April 9, 1940, when 
it denied his motion made at the conclusion of the taking 
of testimony on April 13, 1939 (App. 2, 30-1). 
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As stated above, the argument on this point i is di¬ 
rected to the alternative contention that, if it is finally 
determined that petitioner is not taxable as a trust, it 
should be permitted the opportunity to present evidence 
on which the Board may determine the correct income 
and correct tax liability. It is true that usually thie evi¬ 
dence relating to all the issues is presented to the poard 
at one hearing, but not always. In numerous instances 
the courts have remanded cases to the Board for rehear¬ 
ing where it appeared that the Commissioner’s deteruiina- 
tion was arbitrary and erroneous, or that the petitioner 
was entitled to a particular deduction the amount of tvhich 
could not be determined from the evidence in the | case, 
or where justice required it. 

I 

The circumstances in Underwood v. Com., (4 C. (p. A., 
1932) 56 F. 2d 67, were almost identical with those iiji the 
instant case. There the principal question before! the 
Board was whether an architect paid by a state wais an 
“employee” whose salary was exempt from federal taxa¬ 
tion, or whether he was an independent contractor whose 
salary was subject to federal taxation. The Board held 
that he was an independent contractor and affirmed! the 
deficiency based upon his gross income without any al- 

l 

lowance for his expenses. The Court said: 

“The only explanation offered in this Court is 
that the evidence before the Board did not disclose 
the amount of the expenses incurred; that the burden 
of proof in a case of this sort is upon the taxpayer, 
and therefore the Board was obliged to affirm jthe 
Commissioner’s determination. It is settled that !the 
taxpayer has the burden of proof by a number of '.de¬ 
cisions of the Supreme Court. * * * But we do hot 
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think that this rule so restricts the powers of the 
Board as to require it to countenance an obvious in¬ 
justice. * * * 

“The Board had ample power under the statute 
to require the production of additional evidence when 
it became clear that it could not do justice to the tax¬ 
payer by reason of the deficiencies in the record be¬ 
fore it. It was unquestionably incumbent upon the 
taxpayer to offer the testimony in the first instance, 
and cases arise where the moving party must suffer 
the consequences of his own neglect. Here, however, 
the Board’s own opinion showed that the Commis¬ 
sioner’s action was wrong in a material respect. The 
information to correct the mistake was readily ob¬ 
tainable from the same source as that from which 
the gross receipts of the taxpayer were ascertained. 
Under these circumstances, the Board should have 
deferred its decision until testimony showing the 
amount of the deductions to which the taxpayer was 
entitled was introduced, * * *. It does not appear in 
these cases [cited] that new evidence was avail¬ 
able; but in the instant case the evidence is known to 
exist and it would be an abuse of discretion to decline 
to receive it.” (Italics supplied). 

Likewise in the instant case the evidence is known 
to exist and is obtainable from the same source as that 
from which petitioner’s gross receipts were ascertained. 
Justice requires that it be received. To the same effect is 
Ray W. Torrey Co. v. Com., (6 C. C. A.) 84 F. 2d 659. 

In Chatham Phenix National Bank and Trust Co. v. 
Helvering, 66 App. D. C. 330, 87 F. 2d 547, this Court 
ordered a rehearing not only on the ground that the 
Board had abused its discretion, but also on the ground 
that it had the power to grant a rehearing in order to do 
substantial justice. It said: 



I 


i 
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“where it appears that a further hearing would be 
promotive of justice, the taxpayer should be j given 
the opportunity of amending his pleadings and !of of¬ 
fering evidence to show that he suffers through a 
wrongful determination of his tax liability.” ! 


See, also: Ohio Valley Rock Asphalt Co. v. Helverirtg, 68 
App. D. C. 176, 95 F. 2d 87. 


In its motion to vacate the Board’s report and deci¬ 
sion, petitioner argued at length the point that the Board 
should grant a rehearing under the circumstances of this 
case (App. 40-53). Petitioner incorporates that Argu¬ 
ment here by reference and requests the Court to r0ad it 

| 

as part of this brief. 

This is not a case wherein the petitioner undertook 

I 

to prove a fact and failed to do so because the evidence 
would not support the allegation. Here no attempt! was 

I 

made to prove the alternative contentions, but the record 
shows that the evidence exists. This Court is not! un- 
familiar with the practice of limiting a hearing to one is¬ 
sue with the understanding that the others may be pre¬ 
sented later if they become material. 

Sections 23(1) and (m) of the Revenue Act of i.934 
(supra) provide that there shall be allowed as deductions 
reasonable allowances for depreciation and depletion. 

i 

Section 114(b) (3) (supra) provides that depletion ijnay 
be taken on the percentage basis, but provides further 
that the deduction under Section 23 (m) shall in no case 
be less than it would be if computed without reference 
to percentage depletion. In other words, cost depletion 
shall be allowed if it exceeds the amount of percentage 

depletion. Respondent allowed no depletion. The Board 

! 
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allowed a depletion deduction computed on the percent¬ 
age basis, but did not determine whether that was greater 
or less than cost depletion. If permitted to do so petitioner 
will show that the depletion deduction based on cost will 
exceed the deduction allowed by the Board. 

The Board found as a fact that petitioner owned an 
interest in the lease operating equipment on the West- 
gate-Carey lease (App. 24), but made no attempt to de¬ 
termine the amount of depreciation which should be al¬ 
lowed. If permitted to do so, petitioner will prove facts 
which will enable the Board to make a determination. 

The Board found as a fact that petitioner was re¬ 
quired to pay its pro-rata share of new development costs 
on the Westgate-Carey lease (App. 17). The revenue 
agent’s report (Exhibit 3—App. 87-94) shows that the 
development costs paid in 1934 were not deducted from 
gross income reported in petitioner’s 1934 return (App. 
93). It shows further that petitioner had made no elec¬ 
tion in the return as to whether it would deduct such ex¬ 
penses or capitalize them if and when it had taxable in¬ 
come, but that petitioner had indicated that it would elect 
to take development costs as expense deductions under 
Article 23 (m)-16(d) of the Regulations, if it were finally 
held to be taxable as a corporation. There is no dispute 
over the amount of the development costs in 1934. The 
revenue agent states that they were “on the books.” The 
amount thereof was not put in evidence because petitioner 
was proceeding on the theory that it could do that later 
if it were finally held that it was an association taxable as 
a corporation. If now permitted to do so, petitioner will 
prove that its development costs in 1934 were $19,575.20. 
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The record is clear that petitioner had no income in 
1934, if income is computed under the provisions of Sec¬ 
tion 161 of the Revenue Act of 1934 (supra), even without 

I 

the deduction for development costs. There was, there¬ 
fore, no occasion to make an election at the time of filing 
its return for 1934. 

| 

In Lucas v. Sterling Oil & Gas Company, (6 C. 0. A.) 
62 F. 2d 951, the taxpayer filed a return before its hooks 
for the year had been closed. Said return indicated no tax 
due and the taxpayer did not take a deduction therei^i for 
development costs. Later, when its books were closed 
and its income was determined, the taxpayer filed an 
amended return and therein deducted its development 
costs. The deduction was denied by the Commissioner of 
Internal Revenue, but the Court held that there could not 
be a mature and deliberate election as to the develop¬ 
ment costs until the books were closed and the facts 

i 

known and, furthermore, that there could not be a con¬ 
structive election when the deduction would result iri no 
tax benefit in the year of election. To the same effect is 
Callie E. Robertson, 28 B. T. A. 635. 

It is clear that petitioner made no election in its j re¬ 
turn as to how development costs would be treated dnd, 
upon the authorities just cited, it is clear that no election 
may be inferred or assumed. On the contrary, the desire 
and intent of petitioner to deduct development costs when 
it has income is shown by the revenue agent’s report 
(App. 93). 

It is submitted that justice requires a rehearing! in 
this case for the purpose of determining what part of ]be- 
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titioner’s receipts in 1934 were in fact income and what 
deductions should be allowed, if petitioner is to be taxed 
as a corporation. 


Conclusion. 

In view of the foregoing it is submitted that this 
Court should reverse the Board and hold that petitioner 
is a true trust in fact and in law and that it is taxable as 
a trust and not as a corporation; that in any event the 
Board erred in including the sum of $36,882.84 in income 
and in denying petitioner’s requests for leave to amend 
the petition and to have a further hearing in order to 
furnish facts on which the correct income could be de¬ 
termined. 

Respectfully submitted. 

Geo. E. H. Goodner, 

Munsey Building, 
Washington, D. C., 
Attorney /or Petitioner . 

Helen Goodner, 

Munsey Building, 

Washington, D. C., 

Of Counsel . 
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In the United States Court of Appeal^ for 
the District of Columbia 

I 

— 

i 

No. 7865 ; 

Second Carey Trust, an Express Trust, petitioner 


Guy T. Helvering, Commissioner of Internal Revenue, 

respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED STATES 

BOARD OF TAX APPEALS i 


BRIEF FOR THE RESPONDENT 


OPINION BELOW ] 

I 

The opinion of the Board of Tax Appeals (App. 15) 1 is 
reported in 41 B. T. A. 800. 

JURISDICTION 

I 

I 

This petition for review involves income taxes for the year 
1934 in the amount of $7,411.34, and is taken from a decision 
of the Board of Tax Appeals entered on July 19, 1940. (App. 
39.) A motion to vacate the Board’s decision was filed on 
August 19, 1940 (App. 40), and was denied October 3, 1940 
(App. 49). The case is brought to this Court by petition jfor 
review filed January 3, 1941 (App. 53), pursuant to the pro¬ 
visions of Sections 1141 and 1142 of the Internal Revenue 
Code, and stipulation of the parties (App. 60). j 

i 

'Unless otherwise indicated, references herein to “App." are to the sep¬ 
arate appendix to the petitioner’s brief. i 
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QUESTIONS PRESENTED 

1. Whether the taxpayer trust during the year 1934 was an 
association within the meaning of Section SOI (a) (2) of 
the Revenue Act of 1934, taxable as a corporation. 

2. If the taxpayer is taxable as a corporation, whether the 
Board erred in failing to exclude a certain item of S36,S82.84 
from taxpayer's gross income. 

3. If the taxpayer is taxable as a corporation, whether the 
Board erred in denying taxpayer’s motion for a further hear¬ 
ing and for leave to amend its petition. 

STATUTES AND REGULATIONS INVOLVED 

The pertinent statutes and regulations involved will be 
found in the Appendix, infra, pp. 37-47. 

STATEMENT 

The facts found by the Board of Tax Appeals (App. 16- 
26) are substantially as follows: 

Taxpayer is an express trust, created by a declaration of 
trust dated January 19, 1934. Its principal office is at Tulsa, 
Oklahoma. (App. 16.) 

According to the trust instrument W. E. Brown, A. J. Dif- 
fie, and H. I. Shanks had acquired by assignment from the 
Southwest Company certain contracts covering an undivided 
one-eighth of the seven-eighths working interest in certain 
oil and gas leases known as the Westgate-Carev lease. They 
created the taxpayer under the laws of Oklahoma, to hold 
such interest and to “carry on and conduct the business” 
relative thereto, and declared themselves trustees of tax¬ 
payer. Taxpayer paid the Southwest Company approxi¬ 
mately $400,000 for the property. The Southwest Company 
had, on January 5 and January 16, 1934, entered into agree¬ 
ments with certain oil companies to purchase the oil and gas 
working interest covered by these contracts. The declara¬ 
tion of trust also included interests in four other leases which 
were non-producing. There was no development under them 
and after the payment of some rentals they were allowed to 
expire. (App. 16.) 
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At the date of acquisition by taxpayer, there were five pro¬ 
ducing wells on the Westgate-Carey lease which were j being 
operated by the Westgate Oil Company. Additional j wells 
were drilled on the property in 1934. (App. 16-17.) Tjhe oil 
produced was sold to pipe line purchasing companies din the 
premises and taxpayer became entitled to its proportionate 
share of the proceeds. (App. 17.) 

Taxpayer became obligated, by reason of its ownership of 
a working interest in the lease, to pay to the Westgatje Oil 
Company its proportion of the expenses of operating tpe oil 
wells on the lease and the cost of the new development, j The 
Westgate Oil Company, representing a majority interest), op- 
erated the oil wells on the property. Taxpayer had a repre¬ 
sentative checking each bill as it came in and could object to 
it if it was not satisfactory and go into court, if necessaiiy, to 
establish its claim. (App. 17.) 

Taxpayer obtained the funds with which to purchase its 
properties from the sale of units of beneficial interest |of a 
par value of $100 each. There were 5,000 authorized units, 
which were sold for a total consideration of $500,000. The 
cost of marketing these units was 20 percent, and the! net 
amount realized from the sale was $400,000. Registration 
was obtained with the Securities and Exchange Commission. 
(App. 17.) 

Each purchaser received a “Certificate of Interest in ‘Sec¬ 
ond Carey Trust’ ” (App. 85), upon which was shown 5 the 
purchaser’s name and the number of beneficial units ow|ned 
by him. The certificate was non-assessable and provided, 
among other things, that the holder should be entitled toj re¬ 
ceive his pro rata share of the distributable money; that ithe 
certificate should be the only evidence of the ownership of! an 
interest in the trust and should be transferable only on the 
books of the trust; that the certificate owner should have!no 
authority to transact any business for the trust and should 
have no interest in the specific property of the trust, nor apiy 
right to demand a division of the property; and that the 
certificate owner should not be personally liable for any debts, 
covenants, contracts or torts of the trust or its trustees. (App. 
17-18.) ! 
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The declaration of trust (App. 73-84), which was included 
in the Board’s findings by reference (App. 18), provided among 
other things: 

The trust was to continue for a period of 20 years from its 
date unless terminated sooner in the manner therein provided. 
If at the expiration of the 20-year period the trust had not 
been wound up or liquidated, then the trustees were to liqui¬ 
date the affairs of the trust and distribute the proceeds of the 
property to the unit holders after payment of liquidation and 
other expenses and claims. (Paragraph Sixth.) 

The trustees in their collective capacity were designated 
as “Second Carey Trust”, and under that name were to con¬ 
duct all business and execute all instruments in writing in the 
performance of the trust. The trustees were to elect one of 
their number as president, one as vice-president, and one as 
secretary-treasurer. (Paragraph Third.) 

The capital of the trust was to consist of the interest in the 
contracts, the properties, and the oil and gas mining leases 
and interests therein, as described in the trust instrument, and 
any and all rights thereunder, and all properties conveyed to 
the trustees or vested in them under and by virtue of the as¬ 
signment of the contracts, except the accumulated net income 
from the proportionate part of the property represented by 
unsold units. The proportionate part of the net income de¬ 
rived from the property until units were sold was to belong to 
the trustees. (Paragraph Fifth.) 

The trustees were given full and exclusive power and au¬ 
thority to hold, handle, operate, and manage the property 
and to distribute the income and proceeds therefrom, and the 
full and exclusive power and authority to demand, sue for, 
claim and receive any and all royalties, rents, bonuses, oil runs, 
gas runs, oil, gas, income, dividends, and payments due from 
the property. (Paragraph Seventh.) 

The trustees were authorized to sell or convey all or any part 
of the trust property upon receiving in advance the written 
consent to such sale or conveyance of the owners of two-thirds 
in amount of the units in the trust. The trustees were also 
authorized to liquidate and wind up the trust in such manner 
and at such times prior to the expiration of the 20-year period 
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as the owners of two-thirds in amount of the units in the trust 
might in writing direct. (Paragraphs Eighth and Ninth*.) 

The trustees, their successors and assigns, were given the 
right to receive and deduct from the gross receipts all of their 
actual expenses incurred or accrued “in operating the prop¬ 
erty, if operation be necessary, or in attending conferenced with 
the operator”, and the trustees were to have the powejr and 
right to bind the trust estate for all necessary or needful ex¬ 
penses, and to pay therefor out of the receipts from the [prop¬ 
erty. The trustees were also authorized, if they should Jdeem 
it necessary or to the advantage of the trust or the beneficiaries 
thereof, to advance moneys to the trust for the use of the| trust 
or of the beneficiaries, from time to time, reimbursement!to be 
made out of any income from the properties of the trust. 
(Paragraph Eleventh.) 

It was provided that ownership of units of beneficial inter¬ 
est by any person or persons should not create any partner¬ 
ship between the trustees and such person or persons, o^* be¬ 
tween or among the unit holders; that the trustees shoulcl not 
have the right or authority to create a partnership between 
themselves and any other person, firm, or corporation jwith 
reference to the trust estate; that the trustees should at all tjimes 
have the sole and exclusive right to manage the business of 
the trust; and that no unit owner should ever have the tight 
as such to interfere with the trustees’ management or control. 
(Paragraph Thirteenth.) 

It was provided that the death, insolvency, or bankruptcy 
of any unit holder or the transfer of his interest by sale, £ift, 
devise, descent, or otherwise during the continuance of j the 
trust should not operate as a dissolution or termination of! the 
trust, or have any effect whatsoever on the trust estate. (Para¬ 
graph Fourteenth.) 

Paragraph fifteen provides that neither the unit owners j nor 
the trustees shall be held liable for the debts and obligations 
of the trust. 

Paragraph nineteen provides that the trust may be modified 
or amended by the trustees acting with the written consent 
of two-thirds of the trust holders. j 

Paragraph twenty provides that all acts of the trustees shall 
be done in the name of the “Second Carey Trust”. 


421244 — 41 - 
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Paragraph twenty-one provides for the selection of successors 
to the trustees. 

Paragraph twenty-three provides that the trustees shall hold 
the property as if they were the exclusive owners thereof and 
have the power to employe servants, agents, and employees 
to perform the duties necessary in the operation and manage¬ 
ment of the property. 

The working interest in the Westgate-Carey lease acquired 
by taxpayer included an interest in the physical properties on 
the lease, and that purchased for subsequent development. 

The trust never purchased any property other than that de¬ 
scribed in the declaration of trust. No additional property was 
ever conveyed to it and no part of its property was sold by it. 
The trust did not set up on its books any capital or surplus 
accounts. Distributions to beneficiaries were made from the 
net receipts from the sale of oil and gas. (App. 24.) 

For the calendar year 1934 taxpayer filed an income tax re¬ 
turn as a trust on form 1040 showing a net loss of $7,552.79. 
Among the deductions from gross income claimed were “Dis¬ 
tributions to unit holders $55,986.00” and “depletion and depre¬ 
ciation $35,466.05.” Taxpayer did not file with its return 
information data on form O in support of the claimed deduction, 
for depletion and depreciation, as required by the Commis¬ 
sioner’s regulations. (App. 24-25.) 

In 1936 a revenue agent made an examination of taxpayer’s 
books and records for the year 1934 and submitted a report 
which formed the basis for the determination of the deficiency 
here in question. Following the recommendation in this re¬ 
port the Commissioner held taxpayer to be an association 
taxable as a corporation and disallowed the claimed deduction 
of $55,986 as distributions to unit holders on the ground that 
they constituted dividends. He also disallowed the claimed 
deduction of $35,466.05 for depletion and depreciation in the 
absence of form O to substantiate the deduction. The report 
of the revenue agent had stated that in accordance with his 
request the form O data had been compiled and was “available 
for inspection” in the taxpayer’s office but that “upon advice 
of counsel, the trustees declined to file it, believing that to do 
so would, in effect, act as an admission that the trust is a tax¬ 
able entity.” The report also stated that “Examiner could 
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obtain information from taxpayer's files from which c<j)st de¬ 
pletion depreciation and allowable depletion could be com¬ 
puted, as taxpayer will make all information available.” 
(App. 25.) | 

Taxpayer did not file a capital stock tax return fpr the 
period ended June 30, 1934, nor has it made a declaration of 
the value of its capital for capital stock tax purposes. Subse¬ 
quently, a capital stock tax for the year 1934, based on a Valua¬ 
tion of $500,000, and additional tax of 25 percent, was assessed 
October 1, 1937, and paid by taxpayer February 14, i 193S. 
(App. 25-26.) 

In computing the deficiency here in question the Coinmis- 
sioner followed the recommendation of the revenue agerit and 
computed the excess profits tax on the entire adjusted n|et in¬ 
come without the deduction of 12% percent or any 'other 
amount from capital stock value. The deficiency notice herein 
was dated February 23,193S. (App. 26.) 

The taxpayer filed a petition to the Board of Tax Appeals 
in which it alleged that it was not an association withih the 
meaning of the revenue act, and in the alternative, if it should 
be held that it was taxable as an association, that the computa¬ 
tion of taxable net income made by the Commissioner! was 
erroneous (1) for the reason that the computation was pased 
on accounts as recorded by a fiduciary in accounting for net 
cash receipts from whatever source derived, (2) because no 
allowance was made for depreciation or depletion, and (3) be¬ 
cause no deduction was made for 12% percent of a declared 
value of capital in the computation of the excess profits! tax. 
(App. 4—5.) 

The Board held that the taxpayer was an association (tax¬ 
able as a corporation, that the taxpayer was entitled tp an 
allowance for percentage depletion, and that the taxpayer was 
entitled to a deduction of 12% percent of the declared vialue 
of its capital stock in the computation of excess profits itax. 
The latter holding resulted in a determination that no exjcess 
profits tax was due from taxpayer. The Board further held 
that since the taxpayer had not submitted evidence upon 
which cost depletion could be computed, the taxpayer jwas 
limited to a deduction for depletion computed upon a per- 
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centage of the gross income from the properties. The Board 
also held that no deduction for depreciation was allowable 
because the taxpayer had not submitted evidence establish¬ 
ing its right to such a deduction. (App. 26-34.) Motions 
filed by the taxpayer seeking leave to amend its petition to 
the Board and seeking a further hearing (App. 14,34,40) were 
denied by the Board. 

SUMMARY OF ARGUMENT 

I 

The revenue act defines the term “corporation” as includ¬ 
ing, inter alia, “associations.” The Supreme Court in sev¬ 
eral cases has discussed the sense in which Congress used the 
word “associations” and in those cases set forth certain tests 
for determining the existence of an association. It was held 
in those cases that what may be considered a strict trust un¬ 
der state law may be an association within the meaning of the 
revenue act. 

The Board of Tax Appeals properly held that the taxpayer 
trust is an association under the tests laid down by the Su¬ 
preme Court. The taxpayer does not question the fact that 
title to the property embraced in the enterprise was held by 
a continuing body; that there was opportunity for centralized 
management; that continuity of existence without termina¬ 
tion or interruption by death or changes in the ownership 
of interests was assured; that transferable certificates of bene¬ 
ficial interest were issued; and that the liability of the partici¬ 
pants was limited. 

While the taxpayer urges that there were no associates and 
that the trust did not resemble a corporation in form because 
the beneficiaries lacked control over the trustees, there is 
little merit to these contentions. All of the certificates of 
interest in the trust were sold, and the purchasers of these 
interests thereby became associates. It is well settled that 
control by the beneficiaries is not essential. 

The only substantial question is whether the trust was or¬ 
ganized for business or whether it was an ordinary trust for 
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holding and conserving property. The trust was clearljy or¬ 
ganized for profit to be derived from the operation of oil Iwells 
and the handling of oil leases. Broad powers of a business 
nature were conferred upon the trustees, and business func¬ 
tions were in fact performed by the trustees. The trust partic¬ 
ipated directly and intimately in a business enterprise. It was 
not a trust for the conservation of property or the liquidation 
of property. 

II 

| 

The Board did not err in failing to exclude a certain item 
of $36,882.84 from the taxpayer’s gross income. Since no issue 
as to this item was raised in the pleadings the taxpayer jmay 
not urge the point. Furthermore, it does not appear from 
the evidence in the present record that the item was noj: in¬ 
come of the taxpayer. The amount was received by the jtax- 
payer as proceeds of the sale of oil and gas derived from 
property owned by the taxpayer. It was, therefore, incoipe to 
the taxpayer notwithstanding the taxpayer was under an 
obligation to pay the amount over to the trustees of taxpayer. 
Waiver by the trustees of their right to receive the amcjunt 
from taxpayer at most deprived the taxpayer of a deduction 
to which it might otherwise have been entitled. 


The Board did not abuse its discretion in denying the tax¬ 
payer’s motion for a further hearing and for leave to amend 
its petition. 

ARGUMENT 


The taxpayer trust is an association within the meaning of 
Section 801 (a) (2) of the Revenue Act of 1934, taxable! as 
a corporation 

i 

The term “corporation” is defined in Section 801 (a) (2) |of 
the Revenue Act of 1934. c. 277, 48 Stat. 6S0, infra , p. 39. 
as including “associations, joint-stock companies, and insijr- 


j 
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ance companies”. 2 The Commissioner of Internal Revenue 
determined that the taxpayer was an association within the 
meaning of this section, and hence taxable as a corporation, 
and this determination was sustained by the Board of Tax 
Appeals. The taxpayer urges that the decision of the Board 
in this respect is erroneous. 

1. The taxpayer’s first contention (Br. 18-23) is that the 
law of Oklahoma controls in determining whether it is an 
association taxable as a corporation, and that under the law 
of that State the taxpayer is an express trust rather than an 
association. 

In matters of federal taxation the federal taxing statutes 
have their own criteria for determining the liability of persons 
subject to tax. State law is relevant only with respect to the 
nature or extent of a taxpayer’s rights. How those rights 
shall be taxed is solely a matter of federal law. In the con¬ 
struction of a federal taxing statute, state law is looked to only 
when the federal act, by express language or necessary im¬ 
plication, makes its own operation dependent upon state law. 
Burnet v. Harmel, 287 U. S. 103, 110; Heiner v. Mellon , 304 
U. S. 271; Morgan v. Commissioner , 309 U. S. 78; Burk-Wag- 
goner Assn. v. Hopkins, 269 U. S. 110; Lyeth v. Hoey, 305 U. S. 
188. In the statute involved in the instant case Congress 
clearly did not either expressly or impliedly make its opera¬ 
tion dependent upon the varying laws of the several states. 

In Hecht v. Malley, 265 U. S. 144, the Supreme Court had 
under consideration the special excise taxes imposed upon cer¬ 
tain “associations” by the Revenue Act of 1916, c. 463, 39 Stat. 
756, and the Revenue Act of 1918, c. 18, 40 Stat. 1057. In the 
Revenue Act of 1916, Section 407, the tax was imposed, inter 
alia, upon associations “now or hereafter organized under the 

* A similar definition is contained in earlier and later revenue acts. 
Revenue Act of 1917, c. 136, 39 Stat. 1000. Section 200; Revenue Act of 1918, 
c. IS, 40 Stat. 1037, Section 1 ; Revenue Act of 1921, c. 136, 42 Stat. 227. 
Section 2 (2) ; Revenue Act of 1924. e. 234, 43 Stat. 233, Section 2 (a) (2) ; 
Revenue Act of 1926, c. 27, 44 Stat. 9, Section 2(a) (2); Revenue Act of 
1928, c. 852, 45 Stat. 791, Section 701 (a) (2) ; Revenue Act of 1932, c. 
209, 47 Stat. 169. Section 1111 (a) (2) ; Revenue Act of 1936. c. 690, 49 
Stat. 164S, Section 1001 (a) (2); Revenue Act of 1938, c. 2S9, 52 Stat. 447, 
Section 901 (a) (2). 
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laws of the United States, or any State or Territory”.! The 
quoted words were omitted in the Revenue Act of 1918.! The 
Court concluded that as the trusts there involved were not 

i 

organized under any statute and derived from such source no 
quality or benefit, they were not within the terms of the excise 
tax provision of the Act of 1916. With respect to the Revenue 
Act of 1918, the Court held that the omission of the words 
“organized under the laws of the United States, or any iState 
or Territory” plainly showed the intention of Congress to ex¬ 
tend the tax from one imposed solely upon organizations! exer¬ 
cising statutory privileges, as theretofore, to include! also 
organizations exercising the privilege of doing business asj asso¬ 
ciations at the common law. The Court then considered the 
ordinary meaning of the word “association”, and held that it 
embraced trusts having quasi-corporate organizations under 
which they are engaged in carrying on business enterprises, 
notwithstanding such trusts might be deemed strict trusts 
under local law. The word of limitation, “organized undejr the 
laws of the United States, or any State or Territory”, havh not 
been contained in any of the revenue acts since 1916, and {here 
is no basis for reading them into these later revenue acts. J 
The question of the sense in which Congress has useq the 
word “association” in the revenue acts was again considered by 
the Supreme Court in 1935 in a group of four cases. Morrissey 
v. Commissioner, 296 U. S. 344; Swanson v. Commissioner 1 296 
U. S. 362; Helvering v. Combs, 296 U. S. 365, and Helverihg v. 
Coleman-Gilbert, 296 U. S. 369. In the Morrissey case, the 
Supreme Court again stated (pp. 357-358) that the classifica¬ 
tion of associations with corporations cannot be said to require 
organization under a statute, or with statutory privileges, j In 
those cases the Supreme Court laid down the principles which 
have since been the guide for the lower federal courts in deter¬ 
mining whether particular organizations should be deemed to 
be associations within the meaning of the revenue act. Bach 
of those cases involved a trust, and in each case the trust Was 
held to be an association taxable as a corporation. The con¬ 
tention of the taxpayer (Br. 23) that “it is perfectly obvious 
that Congress did not intend the definition of a ‘corporation’ 

| 
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to include trusts” completely ignores these decisions of the 
Supreme Court. 

2. In the Morrissey case, supra, the Supreme Court stated 
(p. 356) that it was impossible in the nature of things to trans¬ 
late the statutory concept of “association” into a particularity 
of detail that would fix the status of every sort of enterprise 
or organization which ingenuity may create. The question was, 
the Court said, one of resemblance to a corporation and not 
identity with a corporation, and this resemblance was to fea¬ 
tures distinguishing associations from partnerships, as well as 
from ordinary trusts. The elements present in the Morrissey 
case which the Court held gave to the trust there involved 
the fundamental characteristics of a corporation and dis¬ 
tinguished the trust from a partnership or ordinary trust were: 
(1) associates; (2) combined for the carrying on of a business 
enterprise; (3) title to the property embraced in the enter¬ 
prise held by a continuing body; (4) opportunity for central¬ 
ized management; (5) continuity of existence; (6) ability to 
transfer beneficial interests without affecting the continuity 
of the enterprise; (7) limited liability of the participants. 3 

The Board held that all of these elements were present in 
the instant case. We submit that the Board was correct in so 
holding. 

The taxpayer does not question the existence of certain of 
these elements. Concededly title to the property embraced 
in the enterprise was held by a continuing body; there was 
opportunity for centralized management; continuity of ex¬ 
istence without termination or interruption by death or 
changes in the ownership of interests was assured; transferable 
certificates of beneficial interest were issued; and admittedly 
the liability of the participants was limited to the cash orig¬ 
inally contributed by them. 

3 In Bert v. flclvering, G7 App. D. C. 340, 0*2 F. (2d) 401, 495. this Court 
held that all of these elements were not indispensable; that the real test 
was whether the enterprise more nearly resembles in general form and mode 
of procedure a corporation than a partnership (or a strict trust). In that 
ease the Court assumed arguendo that the element of limited liability was 
lacking. 
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The taxpayer argues, however (Br. 28-37), that the trust 
here involved does not come within the principles laid down 
by the Supreme Court because (a) there were no associates, 
(b) the trust did not carry on a business, and (c) the trust 
did not resemble a corporation. 

(a) The taxpayer urges (Br. 28) that there were ho “as¬ 
sociates” because at the time of the creation of the trust thvr 
trustees did not know who would become beneficiaries and 
had no form of association with them. It is settled, hjowever, 
that the terms of an association “may make the taking or 
acquiring of shares or interests sufficient to constitutej partic¬ 
ipation,” and that one may become an associate “either by 
joining in the plan at the outset, or by later participation ac¬ 
cording to the terms of the arrangement.” Morrissey y. Com¬ 
missioner, sujpra, p. 357; Helvering v. Combs, supra, p. 368. 

In the present case the organizers of the trust acquired none 
of the shares of beneficial interest; the purpose from the outset 
was to sell the certificates of beneficial interest to the) public 
and to that end the certificates were registered with thp Secu¬ 
rities and Exchange Commission. In this respect the j forma¬ 
tion of the trust and the disposal of the beneficial shares jtherein 
closely resembled the marketing of shares of stock in aj newly 
formed corporation. Those who purchased shares of beneficial 
interest in the trust thereby became associated with each other 
in the enterprise. It was clearly unimportant, that the trustees 
did not know at the time the trust was formed who woujld pur¬ 
chase the shares of beneficial interest and equally unimportant 
that the trustees had no association with them at the inception 
of the plan. 

(b) The taxpayer’s contention (Br. 28-37) that it was not 
engaged in a business enterprise but was a strict trust j seems 
to be based upon the theory that it was formed to liquidate 
the interests in the oil leases and hence was a liquidating trust, 
or that it was formed to hold and conserve the leasehold in¬ 
terests, performing no functions other than those of a passive 
recipient of income. 

The taxpayer argues (Br. 30) that the decision of the ques¬ 
tion whether it was a business trust or a strict trust should turn 
upon the activities which the trustees in fact engaged in. j With 

421244—41-3 


f 


I 


14 


the exception of Commissioner v. Gibbs-Preyer Trusts Nos. 
1 & 2, 117 F. (2d) 619 (C. C. A. 6th), the cases relied upon by 
the taxpayer to support this contention were all decided before 
Morrissey v. Commissioner , 296 U. S. 344. and its companion 
case of Helvering v. Coleman-Gilbert, 296 U. S. 369. In the 
latter case, the Supreme Court held (p. 374) that the parties 
are not at liberty to say that their purpose is other or nar¬ 
rower than that which they formally set forth in the instru¬ 
ment under which their activities are conducted. Since the 
Coleman-Gilbert decision the great weight of authority in the 
lower federal courts is to the effect that the question of the 
existence of an association within the meaning of the revenue 
act is to be determined by the nature and extent of the powers 
conferred upon trustees and not by the extent to which the 
powers are in fact exercised. MarshalVs Heirs v. Commis¬ 
sioner, 111 F. (2d) 935.938 (C. C. A. 3d), certiorari denied, 311 
U. S. 658; Kettleman Hills R. S. No. 1 v. Commissioner, 116 F. 
(2d) 382 (C. C. A. 9th), certiorari denied. May 26,1941; Sears v. 
Hassett, 111 F. (2d) 961 (C. C. A. 1st); Commissioner v. Van- 
dergrift R. Inv. Co., 82 F. (2d) 387 (C. C. A. 9th). 4 We 
submit that the cases last cited state the proper rule. 

In the present case, as we shall point out hereinafter, the 
powers conferred upon the trustees and the objectives of the 
trust were of a business character. In addition, functions 
were in fact performed by the trustees extending beyond those 
of trustees under a strict or ordinary trust. We submit, there¬ 
fore , that under the test which the taxpayer contends should be 
applied, as well as under the test which we submit should con- 

* In FidelitjhBankcrx Trust Co. v. Helveriuy, 72 App. D. C. 1. IK* F. ( ‘-<11 
14. 18-19. this Court recognized that the emphasis of recent Supreme Court 
decisions has shifted to the purpose for which the trust is organized as ex¬ 
pressed in the creative instruments. It was not necessary in the decision 
of that case to assume from the recent decisions that the language of the 
trust instrument as to purpose would be conclusive in all cases or that 
actual activities or unexpressed purposes always would lie irrelevant. It 
was pointed out. nevertheless, by the court that there are circumstances in 
which the distinction of function is so shadowy that the technical arrange¬ 
ments entered into must Ik* controlling and that this is true though the 
parties may not have understood them and their consequences fully or had 
actual intentions which were contradictory. 
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trol, the trust here involved was a trust organized for and 
engaged in a business activity. 

It would, indeed, seem apparent that the trust was pot cre¬ 
ated either for the conservaton or the liquidation of property, 
but was organized solely for profit from a business activity. 
Those who became beneficially interested in the trust con¬ 
tributed cash. It is obvious that the purpose of the trust was 
not to “conserve” or to “liquidate” this cash. The ca^h was 
intended to be used and was in fact used for the purchase of 
a minority share of the working interest in certain oil and gas 
leases known as the Westgate-Carey lease on 73 acres located 
in Oklahoma County, Oklahoma, upon which there were five 
producing wells at the time of acquisition, and for the! entire 
working interest in four other leases covering a total of 510 
acres in Pittsburgh County, Coal County, Rogers County, and 
Tulsa-County, Oklahoma, which were non-producing. 'When 
the various participants put their cash into the enterprise they 
undoubtedly did so for the purpose of making a profit- In¬ 
deed, the hazardous nature of the undertaking was such as to 
make the profit motive more clearly evident than in th^ usual 
business endeavor. The objective of the enterprise, that is, 
the making of a profit for those engaging in it, could be accom¬ 
plished only by production of oil or by the sale of the i leases 
or interests therein. Either mode of realizing upon the| leases 
contemplated activity of a business nature by the trustees. 
This is self-evident with respect to the four leases in which 
the trust held the entire working interest and which were non¬ 
producing when the trust was formed and is likewise true with 
respect to the producing lease in which the trust acquired only 
a minority share of the working interest. 

There can be no doubt that the production of oil and gas 
constitutes a business. It is true that oil and gas reservjes are 
recognized as wasting assets, but the actual production; of oil 
and gas is not a conversion of capital investment as upon a 
sale, nor is it a liquidating process as distinguished from a 
business activity, as the taxpayer here contends. It has long 
been treated as an income-producing operation said tx) re¬ 
semble a manufacturing business carried on by the use 4>f the 
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soil. Anderson v. Helvering, 310 U. S. 404, 407-408; Helver¬ 
ing v. Combs, 296 U. S. 365. 

The Combs case involved, as does the instant case, the ques¬ 
tion whether an oil trust was an association within the mean¬ 
ing of the revenue act. In that case the trustees acquired an 
oil lease. Only one well was drilled, and in the following year, 
1926, the lease was sold. Oil was produced during a portion 
of 1925 and 1926. Agreement for the drilling of the well had 
been made by the trust’s assignor prior to the formation of 
the trust, and aside from the fact that the trust was to pay 
all labor claims and for materials not otherwise provided, it 
does not appear that the trust participated in the drilling 
operations or that it had any control or supervision over the 
driller. The Supreme Court held that the enterprise was for 
the transaction of business, and that the trust was an associa¬ 
tion taxable as a corporation. That case amply supports the 
Board’s conclusion that the trust here involved was engaged 
in business and is an association as that term is used in the 
revenue act. 

Likewise, in United States v. Trust No. B. /. So, 107 F. (2d) 
22 (C. C. A. 9th), the argument was made by the taxpayer, 
similar to that here advanced, that the owner of oil land is 
not engaged in a productive business for profit when its lessee 
extracts the oil, but is merely liquidating its capital invest¬ 
ment. The court in that case pointed out (p. 26) that to 
state the proposition is to refute it. As further suggested by 
the court, to uphold the taxpayer’s contention would mean 
that other like enterprises for purposes such as cutting logs 
from standing timber or operating a gold mine, which 
clearly constitute business activities, would not be business 
enterprises. 

The powers granted to the trustees by the trust instrument 
involved in the present case were extensive, and clearly 
sufficient to enable the trustees to develop the leases or to par¬ 
ticipate in their development or to take any other steps ap¬ 
propriate and necessary to a realization of the full value of 
the leases. 

Under Paragraph Seventh of the trust instrument, the trus¬ 
tees were given full and exclusive power to hold, handle, op- 
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erate and manage the property of the trust and to receive all 
royalties, rents, bonuses, oil runs, gas runs, oil, gas, income, 
dividends, and payments due from the property. (App. 78.) 

Under Paragraph Eleventh of the trust instrument, the 
trustees were given the right to deduct all of their actual ex¬ 
penses incurred or accrued “in operating the property, jif op¬ 
eration be necessary, or in attending conferences with the 
operator,” and the right to bind the trust estate for all necessary 
or needful expenses. The trustees were also authorized, if 
they should deem it necessary or to the advantage of the trust, 
to advance money to the trust for its use. (App. 79.) 

Under Paragraph Twelfth (App. 80), the trustees weije au¬ 
thorized to reserve from distribution to the holders of the j trust 
certificates such sums as they might deem necessary and rea¬ 
sonable “for the proper and economical carrying on of said 
business.” 

The trustees were charged in Paragraph Sixteenth (App. 
82), diligently to care for and keep the property of the ftrust 
and in all things so to handle the properties and funds of the 
trust as would a diligent and prudent man acting in his|own 
behalf. In Paragraph Twenty-third (App. 88-84), it was 
provided that the trustees at all times should hold the prop¬ 
erty the same as if the trustees were the sole and exclusive 
owners thereof, and that the trustees at all times should have 
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full power and authority to contract with and employ s ser¬ 
vants, agents, and employees to perform the duties necessary 
in the operation and management of the property, or that the 
trustees might in their discretion contract with other persons, 
firms, corporations, or trust estates for the management of; the 
property or the collection and distribution of the proceeds 
therefrom, and might perform any act required to be per¬ 
formed by them through such servants, agents, employees, 
firms, corporations, or trust estates. 

With respect to the four leases in which the taxpayer held 
the entire working interest, the taxpayer’s contention (Br. 31) 
is that the trustees could only hold these leases and hadj no 
power to explore, develop, or sell them. This contention jnot 
only disregards the terms of the trust instrument, but if sus¬ 
tained would mean that the purchase of these leases by |the 
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taxpayer entailed only an expenditure of money for which 
there could never be a return. 

There was, of course, a purpose in having the trust acquire 
these four leases. That purpose could not have been, as the 
taxpayer contends, for the trust merely to hold the leases and 
turn them over to the unit holders at the expiration of the 
trust. A number of factors point to this conclusion. First, 
the trust was to continue for the period of twenty years. It 
would be an unusual oil lease which would last for that period 
where there has been no drilling or production. 5 The court 
may properly assume, therefore, in the absence of proof to 
the contrary, that the four leases in question would have ex¬ 
pired long before the termination of the trust if no develop¬ 
ment was undertaken. Second, at the end of the twenty-year 
period, the trustees were to liquidate the affairs of the trust 
and distribute the property or the proceeds therefrom to the 
unit holders. In liquidating the affairs of the trust, the 
trustees were to have the power to sell or dispose of the whole 
or any part of the property either at public or private sale 
■without consulting or procuring the consent of the unit owners. 
(App. 78.) This power granted to the trustees to sell the 
property at the termination of the trust without procuring the 
consent of the unit owners clearly shows that the particular 
leases were not acquired for the purpose of turning them over 
to the unit owners. Third, during the term of the trust, the 
trustees were specifically authorized to sell all or any part of 
the trust property with the consent of the owners of two-thirds 
in amount of the units in the trust. (App. 78.) The power 
thus to sell against the wishes of the owners of one-third of 
the trust units likewise shows that the purpose was not to have 
the four leases held without development until the termina¬ 
tion of the trust. Fourth, after the payment of some rentals, 
the four leases were in fact allowed to lapse, a conclusive dem¬ 
onstration of the fact that the leases were not acquired for the 

* Cf. the terms of the producing lease in which the taxpayer acquired a 
fractional interest, which provided that if operations for drilling of a well 
for oil or gas are not commenced on the land before the expiration of 363 
days from the date of the lease, the lease was to terminate. (App. 63.) 
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purpose of holding them and delivering them to thje unit 
owners. 

The purpose in having the trust acquire the leases ^vas no 
doubt to have them so handled and managed by the trustees 
as to derive the greatest profit for the venture. Thp trust 
instrument did not limit the trustees in the way in which 
the leases should be managed, except that for a sale bf the 
leases the trustees should first secure the consent of two-lthirds 
in amount of the unit owners. On the contrary, the trustees 
were authorized to operate the property and were specifically 
directed so to handle the leases as would a diligent and prudent 
man acting in his own behalf. If a prudent man would have 
concluded that drilling and development were the mostj prac¬ 
ticable means of deriving the greatest profit from the leases, 
the trustees could have adopted that means. Funds for drill¬ 
ing could have been advanced to the trust by the trustees 
under the power conferred on them by Paragraph Eleventh 
of the trust instrument. (App. 79.) Or. if the trustees had 
decided to sublease or to dispose of a fractional interest in 
the leases in consideration for the drilling of wells, they could 
have done so under the powers granted to them. These) pow¬ 
ers conferred upon the trustees were of such a nature as td com¬ 
pel the conclusion that the trust was organized as a business 
enterprise. 

It is true, that after the payment of some rentals, the trustees 
in fact allowed the four leases in which they held the Entire 
working interest to expire. During the period for which the 
trustees paid rentals, however, there must have been jsome 
hope on their part that something could be realized upon the 
leases. Before they allowed the leases to expire, investigation 
must have been made by them as to the likelihood of oil being 
discovered on the property. Such investigation and thd de¬ 
termination not to drill but to allow the leases to expire 'were 
themselves the exercise of business functions different jfrom 
those of a trustee appointed to hold and conserve property. 
These functions alone were therefore sufficient to distinguish 
the trust here involved from a strict or ordinary trust. 

In addition to.the four non-producing leases, the taxpayer 
acquired a one-eighth share of the seven-eighths working in- 
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terest in another lease upon which there were five producing 
wells. The property was then being operated by the Westgate 
Oil Company, representing a majority interest, pursuant to 
an operating agreement. Under this agreement, the taxpayer 
was obligated, by reason of its ownership of a working interest 
in the lease, to pay to the Westgate Oil Company its propor¬ 
tion of the expenses of operating the oil wells on the lease and 
its proportion of the cost of new development. Additional 
wells were drilled in 1934. The taxpayer paid its share of 
the development costs of the new wells and acquired owner¬ 
ship of an undivided interest in these wells. The taxpayer had 
a representative checking each bill as it came in and could 
object to it if it was not satisfactory and go into court, if 
necessary, to establish its claim. The Board properly held, 
we submit, that to the extent of the taxpayer’s undivided 
interest the Westgate Oil Company operated the property for 
taxpayer. Clearly, with respect to this property, the taxpayer 
was participating directly and intimately in what unquestion¬ 
ably was a business enterprise. Direct participation in such 
an enterprise is beyond the purview of an ordinary or strict 
trust; it is engaging in a business activity for profit. 

The taxpayer’s relation to the producing lease was not, as 
the taxpayer contends (Br. 33-34), analogous to that of the 
owner of a royalty or an over-riding royalty interest. The 
owner of a royalty or an over-riding royalty interest has no 
direct relation to the operating activities. It pays no part of 
the costs of development and no part of the current operating 
expenses. It has no interest in physical equipment and no 
right to participate in the development or in production activi¬ 
ties after development. Its sole right is to receive its royalty, 
either in kind or in cash. Here, on the other hand, the trust, 
as the owner of a fraction of the working interest, was obli¬ 
gated both with respect to its proportionate share of the de¬ 
velopment costs and its proportionate share of current operat¬ 
ing expenses. It acquired an interest in the wells themselves, 
which constituted an integral part of the business enterprise. 
A royalty owner would receive its share from the production of 
oil whether or not the drilling for and the production of oil 
was a financial success. The interest of the trust here in- 
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volved, on the contrary, was subject to all of the vicissitudes 
of the business. Sharing, as it must, in the expenses j of the 
business of drilling and operating, it would realize a profit only 
if the proceeds from the oil produced should exceed the Various 
expenditures. The obligation of sharing in the expenses of the 
business cast duties upon the trustees of the taxpayer trust 
of a different kind and degree from those of a trustee under a 
strict trust. It was incumbent upon the trustees of th? trust 
here involved to check all expenditures and if the expenditures 
were unreasonable, it was their duty to protest. It wgs also 
their duty to see that the operating agreement was carried out. 
If the operator had failed to comply with its obligations, the 
trust and the other co-owners could themselves have directly 
conducted the operations. Conferences with the operator 
might well be necessary, and this was contemplated iin the 
trust instrument in the provision that the trustees should de¬ 
duct their expenses incurred in operating the property, if such 
operation were necessary, or their expenses “in attending con¬ 
ferences with the operator.” (App. 79.) Indeed, failure) care¬ 
fully to watch the expenditures and the other activities of 
the operator would imperil their entire interest in the lease¬ 
hold, for under local law the trust’s interest in the leasehold, 
different frpm the interest of a royalty owner, might,be sub¬ 
jected to the claims of materialmen, labor and the like. | Mc- 
Anally v. Cochran, 170 Okla. 368. 

The fact, if it exists, 0 that the trust here in question ! may 
not have had a voice in the operation of the wells, does not 
mean that the trust was not organized as a business enterprise 
or that the trustees were not actively engaged in business 
functions beyond the scope of a strict trust. Even with respect 
to the ordinary partnership it is not uncommon for all of the 
partners to agree that one of them, or even a non-parltner, 
shall undertake or be charged with the management and jcon- 

® The operating agreement was not put in evidence, and the precise Rights 
of the trust, whose interest in the lease was subject to that agreement, are 
not shown. One of the taxpayer’s witnesses testified, however (App.j 66), 
that the trust had no voice in the operations of the Westgage Oil Company, 
the operator. It is not clear from the record whether this witness! was 
testifying as to his understanding of the legal effect of the operating agree¬ 
ment or whether he was testifying as to the actual operations. 
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duct of the business to the exclusion of the others. Kennedy 
v. Porter, 109 N. Y. 526; Brooks v. Martin, 2 Wall. 70; Kim¬ 
berly v. Arms, 129 U. S. 512; Winship v. Bank of the United 
States, 5 Pet. 529; Fordyce v. Shriver, 115 Ill. 530. In the 
absence of agreement, where there are more than two partners, 
the majority will control. Reiser v. Johnston, 65 Okla. 307, 
166 Pac. 723. It could not be contended that a partnership 
or inactive partners are not engaged in a business enterprise 
merely because one of their number has sole charge of the 
business. Likewise, we submit, it cannot properly be urged 
here that the trust was a strict trust because the property, pur¬ 
suant to an agreement, was so operated that the trust had 
no voice in the operations or could not control them. Being 
a co-owner of the leasehold and bearing its share of the expense 
of development and operation, the trust was a joint adven¬ 
turer with the other co-owners in the development and opera¬ 
tion of the property. Reynolds v. McMurray, 60 F. (2d) 843, 
844 (C. C. A. 10th), certiorari denied, 287 U. S. 664. 

The Circuit Courts of Appeals for the Sixth and the Ninth 
Circuits have held that oil trusts are associations within the 
meaning of the revenue act where the powers and activities of 
the trustees were no more extensive than those of the trustees 
in the present case. 

The case of Nashville Trust Co. v. Cotros, 120 F. (2d) 157 
(C. C. A. 6th), pending on petition for certiorari, involved 
facts very similar to those of the present case. Such differ¬ 
ences as exist favored the taxpayer in that case. There, as 
here, the trust acquired a fractional share of the working in¬ 
terest in a lease, in that case an undivided Ms interest. In 
that case the trust did not own, as here, additional interests 
in other non-producing leases. There, as here, with respect 
to the producing lease, drilling operations were commenced 
before the trust was formed. In that case all of the wells 
were drilled by the owner of the majority share of the work¬ 
ing interest without the active assistance of the trust or its 
predecessor in title and the trust had no part in the opera¬ 
tion except to receive its share of the net revenues and make 
pro rata distribution to the parties of the trust agreement. 
The holder of the majority share of the working interest was 
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given a power of attorney authorizing it to transact all nec¬ 
essary business pertaining to the drilling of wells, payment 
of expenses and collection of revenue. This power of, attor¬ 
ney was given by the trust’s assignor subsequent to the drill¬ 
ing of one or more wells and prior to the formation of the 
trust, but was revocable. In what respects, if any, it differed 
from the operating agreement involved in the case at bar 
cannot be determined from the record in the present case. 
For all practical purposes, the authority under the jpower 
of attorney in that case was doubtless substantially the same 
as under the operating agreement here involved. The! court 
there held that the case was controlled by Helvering v. Combs, 
296 U. S. 365. In answer to the contention that the tru^t was 
not an association because the trustees were not themselves 
actively engaged in development of oil wells or their manage¬ 
ment the court stated that there could be no doubt that tjhe oil 
company which operated the wells was engaged in a business 
operation for profit and that to the extent of the interest ojwned 
by the trust, the oil company was its agent through its power 
of attorney. See also United States v. Trust No. B. I. So, 107 F. 
(2d) 22 (C. C. A. 9th), where the major activities of the oiljtrust 
were carried on through an agent. j 

In Kettleman Hills R. S. No. 1 v. Commissioner, 116 F. (2d) 
382 (C. C. A. 9th), certiorari denied, May 26, 1941,', the 
powers and activities of the trustee were much less extensive 
than the powers and activities of the trustees in the present 
case. In that case the trust owned only a royalty interest; 
it participated in no respect in the operation of the oil prop¬ 
erties. It had the option, however, of receiving its royalty in 
kind or in cash. If it had received its royalty in kind! the 
trust would have been confronted with the problem of!dis¬ 
posing of the oil by sale. In fact, the royalty was received 
in cash. The court held that the trust in its successive deci¬ 
sions whether it would require the delivery of the royhlty 
product in kind or in cash was making a succession of busi¬ 
ness judgments which constituted doing business. That pase 
goes much farther than it is necessary for the court to gp in 
the present case to hold that the trust here involved ip a 
business trust. See also Thrash Lease Trust v. Commit 
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sioner, 99 F. (2d) 925 (C. C. A. 9th), certiorari denied, 306 
U. S. 654; Monrovia Oil Co. v. Commissioner, S3 F. (2d) 417 
(C. C. A. 9th); Fidelity Bankers Trust Co., Trustee v. Hel- 
vering, 72 App. D. C. 1,113 F. (2d) 14. 

Of the cases cited by the taxpayer involving oil properties 
(Br. 33), Ray Oil Co. v. Commissioner, 28 B. T. A. 1205, 
petition for review dismissed, 71 F. (2d) 1001 (C. C. A. 10th), 
and Lucas v. Extension Oil Co., 47 F. (2d) 65 (C. C. A. 5th), 
are, we submit, inconsistent with the later decision of the 
Supreme Court in Helvering v. Combs, supra. The cases of 
Stantex Petroleum Co. v. Commissioner, 38 B. T. A. 269; 
Everts v. Commissioner . 38 B. T. A. 1039; Commissioner v. 
Horseshoe L. Syndicate, 110 F. (2d) 748 (C. C. A. 5th), cer¬ 
tiorari denied, 311 U. S. 666, and Commissioner v. Rector & 
Davidson, 111 F. (2d) 332 (C. C. A. 5th), did not involve 
trusts. In those cases title to the undivided interests was 
not held by a continuing body but by the participants as 
tenants in common, and centralized management was ob¬ 
tained only by the selection of a common agent by each 
co-owner as principal; there was no provision for continuity 
and no limitation of personal liability similar to the limited 
liability of a stockholder of a corporation. The decisions 
turned on the absence of these corporate elements; in none 
of the cases w*as it held that the participants were not en¬ 
gaged in business. The remaining oil case cited by the 
taxpayer (Nebo Oil Co. v. Commissioner (B. T. A.), memo¬ 
randum opinion of December 18, 1940, not officially reported) 
is now* pending on petition for review in the Circuit Court of 
Appeals for the Tenth Circuit. 

The decisions of the Circuit Court of Appeals for the Sixth 
Circuit in Commissioner v. Gibbs-Preyer Trusts, 117 F. (2d) 
619, and Cleveland Trust Co. v. Commissioner, 115 F. (2d) 481, 
certiorari denied, 312 U. S. 704, cited by the taxpayer (Br. 30, 
31) are not contrary to the Government’s position here. Those 
cases did not involve oil properties and the facts are otherwise 
materially different from the facts of the present case. In the 
subsequent case of Nashville Trust Co. v. Cotros, supra, the 
Sixth Circuit, upon facts more favorable to the taxpayer than 
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those of the instant case, held that there was an association 
within the meaning of the revenue act. 

We submit that there is ample evidence in the present case 
to support the finding of the Board that the taxpayer was or¬ 
ganized for and was in fact engaged in carrying on a business 
enterprise. 

(c) The taxpayer urges (Br. 35) that it did not resemble 
a corporation in form because the beneficiaries had no voice in 
the affairs of the trust and could not control the trustees.! 

It is well settled, however, that absence of control by the 
beneficiaries is not determinative. Morrissey v. Commissioner, 
supra, p. 358; Helvering v. Combs, supra, p. 368; Helveiing v. 
Coleman-Gilbert, supra, pp. 372-373. It is also not essential 
that those beneficially interested should hold meetings or elect 
their representatives, or follow particular forms of corporate 
procedure. The resemblance to a corporation lies in thei fact 
that the trustees may function in much the same manner as 
directors in a corporation for the purpose of carrying op the 
enterprise. Morrissey case, at p. 358; Combs case, at p. 367; 
Coleman-Gilbert case, at p. 373. j 

In the present case, corporate forms were adhered to more 
so than in most cases where trusts have been held to be alsso- 
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ciations. Here the trustees were to elect one of their members 
as “President”, one as “Vice-President”, and one as “Secretary- 
Treasurer”, and were to designate one of the officers so elected 
as the “Chief Executive Officer” of the trust and one as “Cjiief 
Financial Officer” of the trust. The trustees were authorized 
to adopt a seal, and all contracts, certificates of interest, con¬ 
veyances, quit claims and assignments of the title to any prop¬ 
erty were to be executed by signing the name “Second Carey 
Trust” by the president and attested by the secretary. (App. 
76-77.) Certificates of interest were issued which closely re¬ 
sembled certificates of stock in a corporation. (App. 85-^6.) 
Furthermore, a substantial degree of control over the trust Was 
possessed by the beneficiaries by virtue of the provision jin 
paragraph Nineteenth of the trust instrument (App. 83) to the 
effect that the trust conveyance and any provisions contained 
therein, might be repealed, modified or amended by the trijis- 
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tees acting by and with the consent in writing of the holders 
of two-thirds in amount of the units in the trust. 

We submit that the Board’s conclusion that the taxpayer is 
an association taxable as a corporation, is correct and should 
be affirmed. 

II 

The Board did not err in failing to exclude an item of 
$36,882.84 from the taxpayer’s gross income 

The taxpayer contends (Br. 38-41) that there was im¬ 
properly included in its gross income an item of $36,882.84. 
The Board held (App. 33-34) that the taxpayer had raised no 
issue as to this item in the pleadings and that under the 
evidence before them they could not disturb the Commis¬ 
sioner’s determination with respect to the item. 

Rule 6 of the Rules of Practice Before the United States 
Board of Tax Appeals (12th Rev., effective January 1, 1938, 
37 B. T. A. 1383) provides that a proceeding shall be ini¬ 
tiated by filing with the Board a petition; that the petition 
shall be complete in itself so as fully to state the issues, and 
shall contain clear and concise assignments of each and every 
error which the taxpayer alleges to have been committed by 
the Commissioner in the determination of the deficiency and 
clear and concise statements of the facts upon which the 
taxpayer relies as sustaining the assignments of error. 

There is no merit, we submit, to the suggestion by the 
taxpayer (Br. 39-40) that the petition in fact raised an 
issue with respect to the item of $36,882.84. 

The taxpayer made a return for the taxable year 1934 
upon form 1040 on the basis that it was a trust. 7 Under Sec- 

7 Form 1040 is the ordinary form used by individuals as well as trusts. 
See Art. 51-2, Treasury Regulations 86. The regulations in force for 
the year 1934 further provided for a return by a fiduciary upon form 
1041, which was primarily an information return. Art. 142-1, Treasury 
Regulations 86. Cf. Qermantoim Trust Co. v. Commissioner, 309 U. S. 304. 
Form 1041 is now the only form required to be filed by estates and trusts 
and it has been so modified as to be both an income tax and an informa¬ 
tion return. See Sec. 19.142-1, Treasury Regulations 103. and specimen 
return in 1941 Prentice-Hall, Vol. 2, page 18928. 


27 


i 

i 


tion 162 of the Revenue Act of 1934 the net income of a 
trust is computed in the same manner and on the sam^ basis 
as in the case of an individual. 

In the return filed by the taxpayer for 1934 a net loss of 
$7,522.79 was disclosed. Aside from determining that the 
taxpayer was an association taxable as a corporation, the 
Commissioner made only three adjustments in this return. 
First, the deduction taken by the taxpayer on the Return- 
filed by it of $55,986 representing distributions to unit hlolders 
wdio were the beneficiaries of the trust (and which would be a 
proper deduction if the taxpayer is taxable as a trust) was 
disallowed by the Commissioner on the ground that thje dis¬ 
tributions should be treated in the same manner as dividends 
paid by a corporation, which are not allowable as deductions 
from gross income. Second, the Commissioner disallowed 
a “depletion and depreciation” deduction of $35,466.(15 in 
the absence of evidence to substantiate the deduction. Tfhird. 
the Commissioner added to gross income the ainouijit of 
$2,017.70 representing proceeds from the sales of oil and gas 
omitted from the return and then allowed the same sutn as 
a deduction from gross income as a gross production tax paid 
by the taxpayer. (App. 10-12.) 

The petition filed by the taxpayer with the Board ofi Tax 
Appeals alleged (App. 4-5) that the Commissioner erred (a) 
in determining that the taxpayer was an association; (ty) in 
computing the tax upon the basis of cash receipts “which leash 
receipts do not constitute taxable net income;” (c) in failing 
to make an allowance for depreciation and depletion; (dt) in 
failing to make a deduction for 12%% of a declared valije of 
capital stock in computing the excess profits tax. 

It thus appears both from the adjustments made by j the 
Commissioner and from the petition filed by the taxpayer that 
no question was raised concerning the item of $36,S82.84 which 
the taxpayer itself had included in its gross income. The dlle- 
gation in paragraph 4 (b) of the petition (App. 4) that!the 
Commissioner’s determination was based upon cash receipts 
“which cash receipts do not constitute taxable net income 1 !” is 
so indefinite as to be worthless as an assignment of error, put 
in any event it cannot be construed as an assignment of etror 
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with respect to the inclusion of any particular item in gross 
income. On the contrary, the plain import of the allegation 
seems to be that cash receipts are not synonymous with taxable 
net income and the allegation appears to be directed to the 
failure of the Commissioner to allow deductions for deprecia¬ 
tion and depletion, and a deduction in the computation of the 
excess profits tax of 12V£% of a declared value of capital of the 
trust. That the taxpayer’s petition was not intended to allege 
error with respect to the Commissioner’s failure to exclude the 
item of $36,882.84 from the taxpayer’s gross income is empha¬ 
sized by the fact that in the taxpayer’s first motion for rehearing 
filed on May 8, 1940 (App. 34-39), no mention is made of this 
item. A question as to the item was first raised by the tax¬ 
payer’s present counsel in a motion filed on August 19. 1940 
(App. 40-49), in which the taxpayer moved that the Board’s 
decision be vacated, that it be allowed to amend its petition, 
and that a further hearing be granted. 

It is well settled that the pleadings filed with the Board of 
Tax Appeals define and limit the issues which will be consid¬ 
ered by the Board. Roberts v. Commissioner, 19 B. T. A. 351, 
355; Dastague v. Commissioner , 19 B. T. A. 1324. 1327; North 
American Coal Corp. v. Commissioner, 38 B. T. A. 807, 831; 
Jamieson Associates, Inc. v. Commissioner, 37 B .T. A. 92, 118, 
affirmed in part, without discussion of this point, sub nom. 
Seaside Improvement Co. v. Commissioner, 105 F. (2d) 990 (C. 
C. A. 2nd), certiorari denied. 308 U. S. 618; Hanby v. Commis¬ 
sioner, 67 F. (2d) 125, 127 (C. C. A. 4th); Popular Price T. 
Co. v. Commissioner, 33 F. (2d) 464, 465 (C. C. A. 7th). The 
Board was, therefore, entirely justified in not excluding the item 
of $36,882.84 from the taxpayer’s gross income, on the ground 
that the taxpayer had raised no issue as to this in the pleadings. 

Furthermore, the evidence in the present record does not 
establish that the item of $36,882.84 was not properly to be 
included in the taxpayer’s gross income. The taxpayer urges 
(Br. 38) that the Board recognized the fact that this item did 
not constitute income to the taxpayer. Far from recognizing 
the fact that the item did not constitute income to the tax¬ 
payer, the Board’s conclusion was that the evidence before it 
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was insufficient to show that the item was not a proper item of 
income. In its opinion (App. 34) the Board specifically;stated 
that, under the evidence before it, it could not disturb th^ Com¬ 
missioner’s determination. This conclusion of the Board that 
the evidence before it did not justify disturbing the Cojmmis- 
sioner’s determination was, we submit, correct. 

The item of $36,882.84 constituted part of the proceeds 
of the sale of oil and gas. Title to and ownership cj>f the 
property, namely, the fractional leasehold interest, which 
produced this income were vested in the taxpayer. (App. 16. 
76.) It may be true that the trustees by virtue of the 
provision in paragraph Fifth of the trust instrument (App. 
77) would have been entitled to receive the item of $36,Sj82.84 
from the trust if they had insisted upon their rights. {Since 
the taxpayer was the owner of the property which produced 
the income, however, that income is properly to be incjuded 
in its taxable gross income, notwithstanding the arrange¬ 
ment to pay the proceeds over to someone else. Anderspn v. 
Helverin-g, 310 U. S. 404, 408; T. K. Harris Co. v. Commis¬ 
sioner, 112 F. (2d) 76 (C. C. A. 6th); Lansill v. Burnet, 61 
App. D. C. 107, 58 F. (2d) 512, 514; Magill, Taxable Income 
(1936), pp. 248-267. ; 

The individuals who constituted the trustees of the taxpayer 
during the taxable year had no interest whatsoever in) the 
leases which produced the income in question. The payment 
to the trustees of the accumulated net income from the pro¬ 
portionate part of the property represented by unsold units 
was evidently intended as a fee or emolument to them (see 
paragraph Fourth of the trust instrument, App. 77). The 
net income thus apportionable to the unsold units was jnot 
to be paid over to any named individuals by virtue of owner¬ 
ship of an interest in the leases but was to be paid over to 
whoever might occupy the position of trustees at the time 
the income was earned. The item which was to be paid ojver 
was part of the “accumulated net income” of the triht, 
not gross proceeds from an undivided interest in the lease¬ 
hold. It might possibly be that the trust would have secured 
a deduction in the computation of its taxable net income! of 
the amount apportionable to the unsold units if the amount 

i 
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had in fact been paid over to the trustees, but the waiver by 
the trustees of their right to this payment at most deprived 
the trust of a deduction to which it might otherwise have 
been entitled. Failure on the part of the trustees to claim 
a sum to which they might have been entitled would not alter 
the fact, however, that the income was first received by the 
trust in its own right by virtue of its ownership of the prop¬ 
erty which produced the income. Cf. Charleston & \V. C. Ry. 
Co. v. Burnet , 60 App. D. C. 192, 50 F. (2d) 342; Chicago, 
R. I. & P. Ry. Co. v. Commissioner, 47 F. (2d) 990 (C. C. A. 
7th), certiorari denied, 284 U. S. 618; Helvering v. Horst, 311 
U. S. 112. 

We submit, therefore, that the action of the Board in falling 
to exclude the item of $36,882.84 from the taxpayer’s gross 
income was correct, both on the ground that the taxpayer 
had failed to make an issue of the point in its petition and on 
the further ground that the item in any event was not shown 
by the evidence to have been improperly included in the 
taxpayer’s income. 


Ill 

The Board did not err in denying the taxpayer’s motion for 
a further hearing and for leave to amend its petition 

The taxpayer urges (Br. 41-50) that the Board erred in 
denying its motion filed August 19, 1940 (App. 40). which 
sought a further hearing and leave to amend its petition. 
This question resolves itself into two parts, (a) with respect 
to the taxpayer’s request for further hearing and (b) with 
respect to the taxpayer’s request for leave to amend its 
petition. 

(a) The reasons advanced by the taxpayer as to why it 
was entitled to a further hearing have reference to the claimed 
deductions for depreciation and depletion. The taxpayer 
had claimed a total deduction for these two items in its tax 
return for the year 1934 in the amount of $35,466.05. The 
Commissioner disallowed the items because of the refusal of' 
the taxpayer to submit evidence to substantiate the deduc¬ 
tion. (App. 11-12. 90.) In the proceeding before the Board 
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no evidence was submitted by the taxpayer showing what, if 
any, depreciable property it might own and no evidence 
showing the basis upon which depreciation might be Com¬ 
puted. The taxpayer also failed to submit any evidence 
upon which cost depletion might be computed. Since. How¬ 
ever. the record disclosed that the income of the taxpayer 
was from oil and gas wells, the Board held that the taxpayer 
was entitled to so-called percentage depletion in the amount 
of 27 of its gross income from the properties as provided 
under Section 114 (b) (3) of the Revenue Act of 1934/ I 
The taxpayer attempts (Br. 42, 44) to excuse its failure to 
introduce any evidence substantiating its claim to deductions 
for depreciation and cost depletion on the ground that at 
the outset of the proceedings it was led to believe that ^fter 
the Board had decided the main issue, that is. whether 1 the 
taxpayer was an association taxable as a corporation, j the 
taxpayer would be granted a further hearing in the event j the 
principal question was decided against it. We submit that 
there is nothing in the action of the Board member or Gov¬ 
ernment counsel which would have justified a belief on the 
part of counsel for the taxpayer that it would be giveli a 
hearing first on the question whether it was an association 
taxable as a corporation and then a later hearing with respect 
to the deductions for depreciation and depletion. j 

It is true that in his opening statement (App. 60-61) counsel 
for the taxpayer stated to the Board member that he was pot 
sure whether their evidence would be entirely sufficient! to 
show the correct amount of taxes. It was counsel’s position 
that if they thought the evidence was not entirely sufficient 
to provide the basis for a final judgment they would then pre¬ 
sent a motion in the alternative, to the effect that if the Boprd 
should find that the taxpayer was an association another hear¬ 
ing should be held for the purposes of determining the correct 
amount of taxes. Counsel for the Commissioner stated to 

i 

* Although the record on appeal does not contain the computation of the 
deficiency entered by the Hoard, the allowance of percentage depletion jhy 
by the Board resulted in a deduction of $2d.90S.(>l. 
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the Board member that he did not believe there was any pro¬ 
vision in the Board’s rules for a split hearing in the circum¬ 
stances of the present case and that he thought the Board 
member should at that time rule upon the question whether 
or not they were to have a split hearing. The Board member 
replied that there was no motion before it with respect to that 
question. Counsel for the taxpayer then replied (App. 61), 
“No. I say, I shall present that only if the evidence is not 
sufficient for the Board’s information. We will ask the Court 
to pass on the motion at that time, if it is made.” 

It thus appears from the opening statements that Govern¬ 
ment’s counsel objected to a split hearing, that he called atten¬ 
tion to the fact that there was no provision in the Board’s rules 
for a split hearing in the circumstances of the present case and 
that he suggested to the Board member that a ruling should 
be made on the matter before the taking of evidence began. 
The member’s reply that there was no motion before him at 
that time was plainly an invitation to taxpayer’s counsel to 
make a motion upon the point so that the member might rule 
upon it. Taxpayer’s counsel stated that he would present 
such a motion only if the evidence was not sufficient. The 
statements of counsel for the taxpayer were clearly such as to 
have led both the Board member and Government counsel to 
believe that he was going to submit evidence with respect to 
the claimed deductions and that he would submit a motion for 
a further hearing only if the evidence was not sufficient in his 
opinion to support the claimed deductions. However, no evi¬ 
dence was introduced by counsel for taxpayer with respect to 
the claimed deductions and at the close of the hearing a writ¬ 
ten motion (App. 14) was filed by him requesting that, if the 
Board should hold that the taxpayer was an association tax¬ 
able as a corporation, then a further hearing be had to deter¬ 
mine the correct amount of the tax. This motion was made 
after both parties had announced at the hearing that they 
rested and no request was then made for an immediate ruling 
upon the motion. As pointed out by the Board (App. 30), 
it w'as a motion asking for a further hearing at some future date 
contingent upon the Board’s decision of one of the several 
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issues then before it contrary to the taxpayer’s contention. 

The taxpayer could well have produced the data pertain¬ 
ing to the claimed deductions for depreciation and depletion 
at the hearing. Regardless of the outcome of the question 
whether it was taxable as an association or as a strict) trust 
such evidence would have been relevant since the deductions 
were claimed by the taxpayer as a strict trust and had 1 been 
disallowed by the Commissioner. Even as a strict i trust 
the taxpayer would not have been entitled to the deductions 
except upon proof that they were correct in amount, and a 
deficiency would have resulted against it either as an associ¬ 
ation or as a strict trust if the deductions were not sustained. 

There has been a legion of cases involving the question of 
the existence of an association within the meaning of the 
revenue act. The taxpayer, however, cites no case where 
that question has been involved and where the hearing has 
been split. The hearing in the present case was held at 
Tulsa, Oklahoma; at the taxpayer’s request. If the practice 
were adopted of granting two field hearings in cases like that 
here presented considerable delay and inconvenience ini the 
dispatch of the work of the Board would doubtless result. 

It has many times been held that the granting or denjnng 
of a motion for rehearing is a matter within the Board’s 
discretion and is not subject to review except in cases of 
abuse. Bankers Coal Co. v. Burnet, 287 U. S. 308; Commis¬ 
sioner v. Sussman, 102 F. (2d) 919, 922-923 (C. C. A. 2nd); 
Scott v. Commissioner, 117 F. (2d) 36 (C. C. A. 8th); Bal¬ 
timore & O. R. Co. v. Commissioner, 78 F. (2d) 460, 465 
(C. C. A. 4th); Wise & Cooper Co. v. Commissioner, 53j F. 
(2d) 843 (C. C. A. 1st); Jankowsky v. Commissioner, 56IF. 
(2d) 1006 (C. C. A. 10th); Freeman-Hampton Oil Corp. v. 
Commissioner, 65 F. (2d) 456 (C. C. A. 5th); Huntington 
Nat. Bank v. Commissioner, 90 F. (2d) 876 (C. C. 'A. 6,ti). 

It is true that in Chatham-Phenix Nat. Bank & Trust Co. 
v. Helvering, 66 App. D. C. 330, 87 F. (2d) 547, this Coiirt 
said that its power to order a rehearing of the case extends 
not only to the abuse of discretion on the part of the Boaijd, 
but that this power might be exercised when necessary to 
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meet the ends of substantial justice. In that case, however, 
this Court held that there had been really no hearing accord¬ 
ing to law by reason of the unauthorized action of a certified 
public accountant in attempting to appear as a representa¬ 
tive of the taxpayer. In the present case the taxpayer was 
represented by competent counsel. 

In Underwood v. Commissioner, 56 F. (2d) 67 (C. C. A. 4th), 
upon which the taxpayer strongly relies, the court held that the 
case had been tried before the Board upon the assumption, in 
which both parties shared, that the only question for determi¬ 
nation was whether the taxpayer was a state employee or an 
independent contractor. In the case at bar Government coun¬ 
sel objected from the very outset to a split hearing, and counsel 
for the taxpayer indicated that he might produce evidence to 
sustain the deductions claimed by the taxpayer. There was, 
therefore, no assumption by both parties that only one issue 
was involved in the present proceeding. 

The other cases relied upon by the taxpayer are also dis¬ 
tinguishable from the case at bar. 

We submit that the Board did not abuse its discretion in 
denying the taxpayers request for a further hearing, and that 
there are no unusual circumstances in the present case which 
would warrant a reversal of the Board’s decision. 

(b) The taxpayer's motion to amend its petition relates to 
the item of $36,882.84 of gross income which has been dis¬ 
cussed under point II above and to an item of $19,575.20 of 
development costs which the taxpayer now seeks to deduct as 
an expense under the option given in Article 23 (m)-16 of 
Treasury Regulations 86. 

It is provided in Rule 17 of the rules of the Board (37 B. T. 
A. 1383, 13S8) that a taxpayer may, as of course, amend his 
petition at any time before answer is filed. After answer is 
filed, a petition may be amended only by consent of the Com¬ 
missioner or on leave of the Board. It is further provided that 
upon motion made, the Board may, in its discretion, at any 
time before the conclusion of the hearing, permit a party to a 
proceeding to amend the pleadings to conform to the proof. 




I 


3*5 

Leave to amend the petition in the instant case was first 
sought in the motion filed by present counsel for taxpaiyer on 
August 19, 1940 (App. 40), one month after the Board had 
entered its final decision. j 

It has been consistently held that new issues may not be 
raised and urged upon the computation of a deficiency i under 

Rule 50 of the Board after the Board has decided the {issues 

! 

raised in the original petition. Bankers Coal Co. v. Barnet, 
287 U. S. 308; O'Meara v. Commissioner, 34 F. (2d) 390,395 (C. 
C. A. 10th ); Boggs Buhl v. Commissioner, 34 F. (2d) 8^9,861 
(C. C. A. 3rd). Amendment of a petition even at the hearing 
may be denied by the Board in the exercise of a sound cjiscre- 
tion. Steele-Wedeles Co. v. Commissioner, 63 F. (2d) 541,543 
(C. C. A. 7th). A fortiori in the case at bar the Board did not 
abuse its discretion in refusing to permit amendment to bring 
in new issues after final decision had been entered. j 
Furthermore, as we have urged under point II, there jis no 
basis in the present record for the contention that the | item 
of 836,882.84 was not properly included in the taxpayer’s gross 
income. j 

Insofar as the development costs are concerned, it vfould 
appear from the meager facts in the present record that! this 
expenditure was a capital outlay recoverable through the de¬ 
pletion allowance rather than an expenditure which the {tax¬ 
payer had an option to capitalize or to deduct as an expanse. 
Cf. T. K. Harris Co. v. Commissioner, 112 F. (2d) 76 (C. (j). A. 
6th); Grison Oil Corp. v. Commissioner, 96 F. (2d) 125 (C. C. A. 
10th), certiorari denied, 305 U. S. 613. If the taxpayer origi¬ 
nally had an election to capitalize the item or to deduct ijt as 
an expense, it must be considered that the election was exer¬ 
cised to capitalize the expenditure when the taxpayer filed its 
tax return for 1934 without deducting the amount as an {ex¬ 
pense. Having once exercised an election, the taxpayer ibay 
not now change the method of treating the expenditure merely 
because other adjustments in the return result in a deficiency 
being due from the taxpayer. Cf. California Coast Oil Co, v. 
Commissioner, 25 B. T. A. 902. 


! 
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CONCLUSION 

The decision of the Board of Tax Appeals is correct and 
should be affirmed. 

Respectfully submitted, 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 

J. Louis Monarch, 

Gerald L. Wallace, 

Lee A. Jackson, 

Special Assistants to the Attorney General. 

October, 1941. 
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.Revenue Act of 1934, c. 277,48 Stat. 680 : j 

Sec. 23. Deductions from gross income. | 

In computing net income there shall be allowed as 
deductions: 

* * * * * 

(l) Depreciation. —A reasonable allowance for the 
exhaustion, wear and tear of property used in the trade 
or business, including a reasonable allowance for 
obsolescence. * # * 

(m) Depletion. —In the case of mines, oil and gas 
wells, other natural deposits, and timber, a reasonable 
allowance for depletion and for depreciation of improve¬ 
ments, according to the peculiar conditions in eachj case; 
such reasonable allowance in all cases to be made under 
rules and regulations to be prescribed by the Coijnmis- 
sioner, with the approval of the Secretary. In anp case 
in which it is ascertained as a result of operations! or of 
development work that the recoverable units are greater 
or less than the prior estimate thereof, then such;prior 
estimate (but not the basis for depletion) shall be re¬ 
vised and the allowance under this subsection for subse¬ 
quent taxable years shall be based upon such revised 
estimate. In the case of leases the deductions shpll be 
equitably apportioned between the lessor andj les¬ 
see. * * * (For percentage depletion allowable 
under this subsection, see section 114 (b), (3) and (4).) 

(n) Basis for depreciation and depletion.— j-The 
basis upon which depletion, exhaustion, wear and tear, 
and obsolescence are to be allowed in respect of j any 
property shall be as provided in section 114. 

* * * * #1 

l 

(U. S. C., Title 26, Sec. 23.) j 

Sec. 54. Records and special returns. 

(a) By taxpayer. —Every person liable to any! tax 
imposed by this title or for the collection thereof, shall 
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keep such records, render under oath such statements, 
make such returns, and comply with such rules and 
regulations, as the Commissioner, with the approval 
of the Secretary, may from time to time prescribe. 

(b) To determine LIABILITY to tax. —Whenever in 
the judgment of the Commissioner necessary he may 
require any person, by notice served upon him, to make 
a return, render under oath such statements, or keep 
such records, as the Commissioner deems sufficient to 
show whether or not such person is liable to tax under 
this title. 

***** 

(U. S. C.. Title 26, Sec. 54.) 

Sec. 114. Basis for depreciation and depletion. 

***** 

(b) Basis for depletion.— 

(1) General rule. —The basis upon which deple¬ 
tion is to be allowed in respect of any property shall 
be the adjusted basis provided in section 113 (b) for 
the purpose of determining the gain upon the sale or 
other disposition of such property, except as provided 
in paragraphs (2), (3), and (4) of this subsection. 

***** 

(3) Percentage depletion for oil and gas wells.— 
In the case of oil and gas wells the allowance for deple¬ 
tion under section 23 (m) shall be 27*4 per centum 
of the gross income from the property during the tax¬ 
able year, excluding from such gross income an 
amount equal to any rents or royalties paid or in¬ 
curred by the taxpayer in respect of the property. 
Such allowance shall not exceed 50 per centum of the 
net income of the taxpayer (computed without allow¬ 
ance for depletion) from the property, except that in 
no case shall the depletion allowance under section 
23 (m) be less than it would be if computed without 

reference to this paragraph. 

***** 
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(U. S. C., Title 26, Sec. 114.) j 

Sec. SOI. Definitions. j 

(a) When used in this Act— 

(1) The term “person” means an individual, ja trust 
or estate, a partnership, or a corporation. 

(2) The term “corporation” includes associjations, 
joint-stock companies, and insurance companies 

(3) The term “partnership” includes a syndicate, 
group, pool, joint venture, or other unincorporated or¬ 
ganization, through or by means of which anjt busi¬ 
ness, financial operation, or venture is carried oh, and 
which is not, within the meaning of this Act, h trust 
or estate or a corporation; and the term “partner” in¬ 
cludes a member in such a syndicate, group, poolj, joint 

venture, or organization. 

* * * * j * 

(U. S. C., Title 26, Sec. 1696.) 

Treasury Regulations 86. promulgated under the Revenue 
Act of 1934: ! 

Art. 23(m)-12. Statement to be attached to Return 
when valuation, depletion, or depreciation of mineral 
property is claimed, (a) Except as provided in Article 
23(m)-13, there shall be attached to the return of [every 
taxpayer asserting a value for any mineral property as 
of a specific date or claiming a deduction for depletion 
or depreciation a statement setting forth with respect to 
each mineral property (including oil and gas property): 

(1) The name, description, location, and identifying 
number, if any, of the property; 

(2) Whether taxpayer is a fee owner, lessor, or lessee; 

(3) The date of acquisition and. if under lease, the 
exact terms and date of expiration of the lease; 

(4) The cost of the property, stating the amount! paid 
to each vendor, with his name and address; 

(5) The date as of which the property is valuedl if a 
valuation is necessary to establish the basis as provided 
by section 113 (a); 
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(6) The value of the property on that date with a 
statement of the precise method by which it was deter¬ 
mined ; 

(7) An allocation of the cost or value as between the 
mineral deposit and other assets such as plant, equip¬ 
ment, or the surface of the land for purposes other than 
mineral production ; 

(8) The estimated number of units of each kind of 
mineral at the end of the taxable year, and also at the 
date of acquisition, if acquired during the taxable year 
or at the date as of which any valuation is made, together 
with an explanation of the method used in the estima¬ 
tion, the name and address of the person making the 
estimate, and an average analysis which will indicate 
the quality of the mineral valued, including the grade 
or gravity in the case of oil; 

(9) The number of units sold and the number of 
units for which payment was received during the year 
for which the return is made (in the case of newly devel¬ 
oped oil and gas properties it is desirable that this in¬ 
formation be furnished by months); 

(10) The gross amount received from the sale of 
mineral; 

(11) The amount of depreciation for the taxable year 
and the amount of depletion for the taxable year com¬ 
puted without reference to percentage depletion or dis¬ 
covery value; 

(12) The amounts of depletion and depreciation, 
stated separately, which for each and every prior year 
(A) were allowed, (B) were allowable; and (C) would 
have been allowable without reference to percentage 
depletion or discovery value; and 

(13) Any other data which will be helpful in deter¬ 
mining the reasonableness of the valuation asserted or 
of the deduction claimed. 

(6) To the return of every taxpayer claiming a deduc¬ 
tion for depletion in respect of (1) property in which he 
owns a fractional interest only, or (2) a leasehold, or (3) 
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property subject to lease, there shall also be attached a 
statement setting forth the fraction of the gross produc¬ 
tion to which the taxpayer is entitled, the name and 
address and the precise nature of the holding of each 
person interested in the property, and, in the ca^e of a 
lessor, whether the lease involved was still in effect at 
the close of the taxable year, and, if not, when it was 
terminated and for what reason, and whether the lessor 
repossessed the property. Any taxpayer who ijs the 
assignor of a lease with respect to any property, qr the 
holder of an interest purporting to be an overriding roy¬ 
alty interest, or of any interest other than that! of a 
lessor or an operating lessee, and who claims depletion 
with respect to such property or interest, shall state 
the exact nature of the interest held and shall furnish 
a certified copy of the instrument or instruments by 
which it was acquired. 

(c) In the case of oil and gas properties the state¬ 
ment attached to the return shall contain, in addition 
to the foregoing, the following information with respect 
to each property: j 

(1) The number of acres of producing oil or gas jiand 

and, if additional acreage is claimed to be proVen, 
the amount of such acreage and the reasons for believ¬ 
ing it to be proven; j 

(2) The number of wells producing at the beginning 

and end of the taxable year; ! 

(3) The date of completion of wells finished duifing 
the taxable year; 

(4) The date of abandonment of all wells abandoned 
during the taxable year; 

(5) A property map showing the location of the 

property and of the producing and abandoned wells, 
dry holes, and proven oil and gas lands (the miap 
should show depth, initial production, and date 1 of 
completion of each well, to the extent that such dita 
are available); j 

(6) The number of pay sands and average thickness 
of each pay sand or zone on the property; 
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(7) The average depth to the top of each of the 
different pay sands; 

(8) Annual production of the tract or of the indi¬ 
vidual wells, if the latter information is available, 
from the beginning of its productivity to the end of 
the taxable year, the average number of wells produc¬ 
ing during each year, and the initial daily production 
of each well (the extent to which oil or gas is used for 
fuel on the property should be stated with reasonable 
accuracy) ; 

(9) All available data regarding change in operating 
conditions, such as unit operation, proration, flooding, 
use of air-gas lift, vacuum, shooting, etc., which have a 
direct effect on the production of the property; and 

(10) Available geological information having a prob¬ 
able bearing on the oil and gas content; information 
with respect to edge-water, water drive, bottom hole 
pressures, oil-gas ratio, porosity of reservoir rock, per¬ 
centage of recovery, expected date of cessation of natu¬ 
ral flow, decline in estimated potential, and character¬ 
istics similar to characteristics of other known fields. 

( d ) All of the foregoing information must be fur¬ 
nished under oath, should be summarized, and may be 
included in a single affidavit. 

(e) Any of the information required by this article 
w’hich has been previously filed by the taxpayer need 
not be filed again but the statement attached to the 
return must indicate clearly when and in what form the 
information was previously filed. When a taxpayer 
has filed adequate maps with the Commissioner he 
may be relieved of filing further maps of the same prop¬ 
erties, provided all additional information necessary 
for keeping the maps up to date is filed each year. 
This includes records of dry holes, as well as produc¬ 
ing wells, together with logs, depth and thickness of 
sands, location of new wells, etc. 

Art. 23 (m)-13. Statement to be attached to return 
when depletion is claimed on percentage basis. —(a) 
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There shall be attached to the return of every tax¬ 
payer who claims depletion of oil and gas wells! under 
section 114 (b) (3) and article 23 (m)^4, or depletion 
of coal mines, metal mines, or sulphur mines or de¬ 
posits under section 114 (b) (4) and article 23 (m)-5, 
a statement containing the following informatioiji with 
respect to every property for which percentage deple¬ 
tion is allowable: 

(1) All data necessary for the determination pf the 
“gross income from the property” as defined in (para¬ 
graph ( g ) of article 23 (m)-l, including the amounts 
paid to lessors as rents or royalties, the amounts paid 
to holders of other interests in the mineral property, 
and the price per unit at which royalties were (paid; 

(2) All additional data necessary for the determina¬ 
tion of the “net income of the taxpayer (computed with¬ 
out allowance for depletion) from the property” as de¬ 
fined in paragraph (h) of article 23 (m)-l; and j 

(3) The information required by paragraphs (a) 
(1), (a) (2), (a) (3), and (6) of article 23 (mi)-12. 
The other information required by article 23 (ni)-12 
shall also be furnished if necessary in determining the 
gain or loss from the sale or other disposition of the 
property during the taxable year or if a valuation qf the 
property is necessary for any purpose. The taxpayer 
may find it desirable to furnish such other information 
in all cases. 

(6) All of the foregoing information shall be fur¬ 
nished under oath, should be summarized, and majy be 
included in a single affidavit. 

Art. 801-1. Classification of taxables .—For the pur¬ 
pose of taxation the Act makes its own classifications 
and prescribes its own standards of classification. 
Local law is of no importance in this connection. Ifhus 
a trust may be classed as a trust or as an association 
(and, therefore, as a corporation), depending uponj its 
nature or its activities. (See article 801-3.) The term 
“partnership” is not limited to the common law meaning 
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of partnership, but is broader in its scope and includes 
groups not commonly called partnerships. (See article 
801-4.) The term “corporation” is not limited to the 
artificial entity usually known as a corporation, but in¬ 
cludes also an association, a trust classed as an associa¬ 
tion because of its nature or its activities, a joint-stock 
company, an insurance company, and certain kinds of 
partnerships. (See articles 801-2 and 801-4.) The 
definitions, terms, and classifications, as set forth in 
section 801, shall have the same respective meaning and 
scope in these regulations. 

Art. 801-2. Association .—The term “association” is 
not used in the Act in any narrow or technical sense. 
It includes any organization, created for the transac¬ 
tion of designated affairs, or the attainment of some 
object, which, like a corporation, continues notwith¬ 
standing that its members or participants change, and 
the affairs of which, like corporate affairs, are conducted 
by a single individual, a committee, a board, or some 
other group, acting in a representative capacity. It is 
immaterial whether such organization is created by an 
agreement, a declaration of trust, a statute, or other¬ 
wise. It includes a voluntary association, a joint-stock 
association or company, a “business” trust, a “Massa¬ 
chusetts” trust, a “common law” trust, an “investment” 
trust (whether of the fixed or the management type), 
an interinsurance exchange operating through an at¬ 
torney in fact, a partnership association, and any other 
type of organization (by whatever name known) which 
is not, within the meaning of the Act, a trust or an 
estate, or a partnership. If the conduct of the affairs 
of a corporation continues after the expiration of its 
charter, or the termination of its existence, it becomes 
an association. 

Art. 801-3. Association distinguished from trust .— 
The term “trust,” as used in the Act, refers to an ordi¬ 
nary trust, namely, one created by will or by declara¬ 
tion of the trustees or the grantor, the trustees of which 
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take title to the property for the purpose of projecting 
or conserving it as customarily required under the ordi¬ 
nary rules applied in chancery and probate courts.; The 
beneficiaries of such a trust generally do no mor$ than 
accept the benefits thereof and are not the voluntary 
planners or creators of the trust arrangement. jEven 
though the beneficiaries do create such a trust| it is 
ordinarily done to conserve the trust property without 
undertaking any activity not strictly necessary to the 
attainment of that object. 

As distinguished from the ordinary trust described 
in the preceding paragraph is an arrangement whjereby 
the legal title to the property is conveyed to trustees 
(or a trustee) who, under a declaration or agreement 
of trust, hold and manage the property with a view to 
income or profit for the benefit of beneficiaries. jSuch 
an arrangement is designed (whether expressly oil oth¬ 
erwise) to afford a medium whereby an income or 
profit-seeking activity may be carried on through a 
substitute for an organization such as a voluntary 
association or a joint-stock company or a corporation, 
thus obtaining the advantages of those forms of organ¬ 
ization without their disadvantages. 

If a trust is an undertaking or arrangement con¬ 
ducted for income or profit, the capital or property of 
the trust being supplied by the beneficiaries, arjd if 
the trustees or other designated persons are, in effect, 
the managers of the undertaking or arrangement, 
whether the beneficiaries do or do not appoint or Con¬ 
trol them, the beneficiaries are to be treated as volun¬ 
tarily joining or cooperating with each other ini the 
trust, just as do members of an association, and j the 
undertaking or arrangement is deemed to be an asso¬ 
ciation classified by the Act as a corporation. 

By means of such a trust the disadvantages ofj an 
ordinary partnership are avoided, and the trust form 
affords the advantages of unity of management pid 
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continuity of existence which are characteristic of both 
associations and corporations. This trust form also 
affords the advantages of capacity, as a unit, to ac¬ 
quire, hold, and dispose of property and the ability to 
sue and be sued by strangers or members, which are 
characteristic of a corporation; and also frequently 
affords the limitation of liability and other advantages 
characteristic of a corporation. These advantages 
which the trust form provides are frequently referred to 
as resemblance to the general form, mode of procedure, 
or effectiveness in action, of an association or a cor¬ 
poration, or as “quasi-corporate form.” The effective¬ 
ness in action in the case of a trust or of a corporation 
does not depend upon technical arrangements or de¬ 
vices such as the appointment or election of a presi¬ 
dent, secretary, treasurer, or other “officer,” the use 
of a “seal,” the issuance of certificates to the benefici¬ 
aries, the holding of meetings by managers or bene¬ 
ficiaries, the use of a “charter” or “by-laws,” the exist¬ 
ence of “control” by the beneficiaries over the affairs 
of the organization, or upon other minor elements. 
They serve to emphasize the fact that an organization 
possessing them should be treated as a corporation, but 
they are not essential to such classification, for the 
fundamental benefits enjoyed by a corporation, as out¬ 
lined above, are attained, in the case of a trust, by the 
use of the trust form itself. The Act disregards the 
technical distinction between a trust agreement (or 
declaration) and ordinary articles of association or a 
corporate charter, and all other differences of detail. 
It treats such a trust according to its essential nature, 
namely, as an association. This is true whether the 
beneficiaries form the trust or, by purchase or other¬ 
wise, acquire an interest in an existing trust. 

The mere size or amount of capital invested in the 
trust is of no importance. Sometimes the activity of 
the trust is a small venture or enterprise, such as the 
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division and sale of a parcel of land, the erection of a 
building, or the care and rental of an office building or 
apartment house; sometimes the activity is a trade or 
business on a much larger scale. The distinction is 
that between the activity or purpose for which an or¬ 
dinary strict trust of the traditional type would be 
created, and the activity or purpose for which cor¬ 
poration for profit might have been formed. 
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